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Abstract
This Article examines the tension between the policy underlying the
Federal Arbitration Act (FAA) and its delegation of specific powers to
the courts.  The FAA provides courts with three enumerated powers that
they are required to exercise when confronted with questions relating
to arbitration:  the power to stay litigation and compel arbitration, the
power to confirm or vacate an arbitration award, and the power to
preempt state law where such law is deemed hostile to or inconsistent
with the right to arbitrate.  The FAA simultaneously embodies an
overarching policy favoring arbitration—a generalized, judge-made
preference that suggests that courts should defer to arbitrators and favor
arbitration.  There can be a conflict between a court’s exercise of its
specific powers and the FAA’s preference for arbitration.  This Article
argues that the three specific powers conferred on courts should trump
the FAA’s general policy preference where the two are in conflict. 
Recognition of this general-specific tension embodied in the FAA, and
application of the simple thesis that the specific should control the
general, provide a coherent framework within which the central legal
issues relating to arbitration can be resolved.

I.  Introduction

The legislature, and only the legislature, has the power to create law.1

The executive, and no one else, executes the law.   But while courts are2

vested with “[t]he judicial Power of the United States,”  the judiciary is3
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 U.S. CONST., art. I, § 1 (“All legislative Powers herein granted shall be vested in1

a Congress of the United States, which shall consist of a Senate and House of
Representatives.”).

 Id. art. II, § 1, cl. 1 (“The executive Power shall be vested in a President of the2

United States of America.”).

 Id. art. III, § 1, cl. 1.  It could be argued, however, that administrative agencies3

which pass rules by means of the authority delegated to them by the legislature are a
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not the only game in town.  Dispute resolution can be outsourced.  Parties
can elect to resolve their disputes by means of private arbitration in lieu
of the court system.  While the arbitral forum may be separate and apart
from courts, it depends on the judiciary and the executive to exist.  An
arbitration clause is only as good as a judge’s willingness to enforce it,
and an arbitration award is only as good as the machinery of government
in place to confirm it.

The main difference between court adjudication and arbitration is
procedure.  The same substantive law that will govern in court—elements
of certain causes of action, for example—will apply in arbitration as
well.   But parties are able to choose the form of their alternative dispute4

resolution.   Arbitration is a creature of the parties’ creation, and the sky’s5

the limit.  Parties “could agree to resolve their dispute by the flip of a
coin, or by using a Ouija board to obtain a paranormal resolution.”6

Generally, parties set forth or reference the rules to apply in their
alternative dispute resolution, such as what kind of discovery will be
permitted, the number of arbitrators, or the kind of decision to be
rendered.  Which set of rules applies can make a difference, and how a
dispute is to be resolved—its procedure—is sensibly believed to affect
outcome.

[T]he remedy by arbitration, whatever its merits or shortcomings, substan-
tially affects the cause of action created by the State.  The nature of the
tribunal where suits are tried is an important part of the parcel of rights
behind a cause of action.  The change from a court of law to an arbitration
panel may make a radical difference in ultimate result.7

How courts address questions that arise in the context of arbitration is
thus of vital importance.  Unfortunately, the current state of case law

form of outsourcing of the legislature, but such agencies remain governmental agencies
and not private entities, like an arbitrator.  See generally United States v. Park Motors,
107 F. Supp. 168, 174 (E.D. Tenn. 1952) (explaining the procedure by which Congress
may delegate authority to make regulations).

 See Scovill v. WSYX/ABC, Sinclair Broad. Grp., Inc., 312 F. Supp. 2d 955, 9774

(S.D. Ohio 2004).

 See id.5

 Roughneck Concrete Drilling & Sawing Co. v. Plumbers’ Pension Fund, Local6

130, 640 F.3d 761, 766 (7th Cir. 2011).

 Bernhardt v. Polygraphic Co. of Am., 350 U.S. 198, 203 (1956) (emphasis added).7
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governing arbitration and arbitrability is inconsistent and lacks a coherent
theme.   It is not always clear at the outset which line of case law will8

apply to resolve an arbitration-related question put to a court, and the
reasoning underlying the body of Supreme Court case law can be difficult
to discern.9

Courts are called upon to act in relation to the arbitral forum in three
principal ways:  they can preempt state law deemed hostile to or in-
consistent with the right to arbitrate, they can compel arbitration, and they
can confirm or vacate an arbitration award.   The exercise of these10

powers is governed by the Federal Arbitration Act (FAA).   Section 211

of the FAA provides that agreements to arbitrate “shall be valid,
irrevocable, and enforceable, save upon such grounds as exist at law or
in equity for the revocation of any contract,”  and state law that purports12

to upend the playing field is preempted.  Section 3 requires a court to stay
judicial proceedings where the “issue [presented is] referable to arbitra-
tion,”  and Section 4 requires arbitration to be compelled where “the13

making of the agreement for arbitration or the failure to comply therewith
is not in issue.”   Sections 9-11 of the FAA set forth the grounds by14

which an arbitration award can be confirmed, vacated, or modified.15

Each of these three powers—the power to preempt state law, the
power to compel arbitration, and the power to confirm an arbitration
award—speaks to a particular question parties pose for court resolution: 
Is a particular state’s law incompatible with parties’ rights to arbitrate
and thus preempted?  Who, the arbitrator or the judge, should decide
whether a case belongs in court or in arbitration when one party wants
to arbitrate and the other to proceed in court?  And who gets the last word
as to which standards govern courts’ confirmation and vacatur of arbitra-
tion awards?

Courts’ specific power to preempt state law that is deemed an
impediment to arbitration usually comes into play where parties have

 See discussion infra Part IV.8

 See discussion infra Part IV.9

 See 9 U.S.C. §§ 2-4, 9-11 (2008).10

 Id. §§ 1-16.11

 Id. § 2.12

 Id. § 3.13

 Id. § 4.14

 Id. §§ 9-11.15
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agreed to arbitrate in a certain way and a state law prevents them from
doing so, or where state law makes parties jump through certain hoops
in order to arbitrate.   Arbitration is a creature of contract, a proceeding16

entirely of the parties’ making, and attempts to limit those choices or
impose restrictions on the right to arbitrate are displaced by § 2 of the
FAA, which provides that agreements to arbitrate are to be enforced just
like any other contractual agreement.   As discussed below, a question17

that arises in this context is whose view of arbitration is to be enforced:
the parties’ or the courts’?

With respect to motions to compel arbitration, before it is decided
whether a case is arbitrable or not, it must be determined who—the
arbitrator or the judge—is going to make that call, a question of threshold
arbitrability.  The Court has confronted threshold arbitrability questions
a number of times in recent years, but its analysis has not been consis-
tent.   There are three different ways a party can oppose a motion to18

compel arbitration:  by claiming that the right to arbitrate has been
waived, that the dispute does not fall within the ambit of the arbitration
clause, or that the arbitration clause cannot be enforced.  The FAA speaks
to each of these questions.

As to court review of arbitration awards, sections 9, 10, and 11 of the
FAA mandate extreme deference to arbitrators’ rulings, which can be
vacated only by a showing of the most egregious of errors.  Parties can
designate by agreement that a different standard of review should apply,
however, and courts have read into the FAA additional standards under
which courts can meddle with arbitration awards.   The question in this19

context is whether the FAA review standards are set in stone or subject
to modification by courts and parties.

In sum, there are three primary questions relating to arbitration.  With
respect to preemption, it is not always clear whose preferences as to the
means by which an arbitration is to progress will be given voice:  the
parties’ or the courts’.  With respect to threshold arbitrability—who
decides who decides—it is not clear whether the arbitrator or the court

 Doctor’s Assocs., Inc. v. Casarotto, 517 U.S. 681, 687-89 (1996).16

 See 9 U.S.C. § 2 (2008).17

 See Buckeye Check Cashing, Inc. v. Cardegna, 546 U.S. 440, 445-49 (2006);18

Prima Paint Corp v. Flood & Conklin Mfg., 388 U.S. 395, 402-04 (1967). 

 See Hall St. Assocs. v. Mattel, Inc., 552 U.S. 576, 590-91 (2008).19
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makes this decision.  As to review of arbitration awards, there are ques-
tions as to who determines which standards apply—that is, whether the
FAA’s deferential review standards may be modified.

The framework created by the FAA, via the three powers given to
courts to address the questions that arise in connection with arbitration,
does not exist in a vacuum.  In addition to “plac[ing] arbitration agree-
ments on an equal footing with other contracts . . . and enforc[ing] them
according to their terms,”  the FAA embodies an “emphatic federal20

policy in favor of arbitral dispute resolution.”   Where arbitration is at21

issue and courts must make a call relating to the arbitral forum, the scales
are tipped towards arbitration as a means of resolving disputes and
towards deference to arbitrators in general.   This preference must be22

factored into whether to compel arbitration, confirm an arbitration award,
or preempt state law under the FAA.

Thus, the FAA simultaneously embodies an overarching policy
favoring arbitration—a generalized, judge-made preference that suggests
courts should defer to arbitrators and favor arbitration—and specified
powers explicitly set forth by statute.   A tension can exist between the23

general preference courts have read into the FAA for arbitration and
arbitrability, on the one hand, and the specific powers allocated to courts
under the express language of the FAA, on the other.   This general-24

specific tension can be seen in all three arbitration-related questions and
concomitant court powers; while a general pro-arbitration stance may
lead a court to one answer to an arbitration-related question in a particular
way, the specific FAA language may lead the court in a different
direction.

This tension should be resolved, under the theory advanced herein,
in favor of the specific over the general.  That is, questions relating to
arbitration should be answered by courts with a recognition of the tension
that exists under the FAA between the general preference and the specific

 AT&T Mobility LLC v. Concepcion, 131 S. Ct. 1740, 1745-46 (2011) (citations20

omitted).

 Mitsubishi Motors Corp. v. Soler Chrysler-Plymouth, Inc., 473 U.S. 614, 63121

(1985).

 See First Options of Chicago, Inc. v. Kaplan, 514 U.S. 938, 943 (1995);22

Southland Corp. v. Keating, 465 U.S. 1, 10 (1984).

 9 U.S.C. §§ 2-4, 9-11 (2008); Southland Corp., 465 U.S. at 10.23

 See discussion infra Parts III-V.24
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power, with the latter controlling the former.  The three specific powers
conferred on courts—preemption of state law, compelling arbitration,
and confirmation or vacatur of arbitration awards—and the manner in
which they direct courts to act—should thus trump the FAA’s general
policy preference where the two are in conflict, based on the principle
that the specific should control the general.   Further, enumerated25

statutory powers, such as those delegated to courts under the FAA, must
control in the face of a generalized common law preference.    What the26

FAA tells courts to do must hold sway when in conflict with its general,
pro-arbitration policy.

In the preemption context, courts must pay heed to parties’ choices
as to how their arbitration is to proceed, and must preempt law that
interferes with those choices.   The general pro-arbitration policy27

preference and the specific command of § 2 align in this context.  28

Supreme Court case law, as discussed herein, fails to give effect to the
general pro-arbitration policy embedded in the FAA, however, at times
effectuating its own view of arbitration.   What the Supreme Court29

believes arbitration should look like should not enter the preemption
calculus, however; there is no basis for such imposition under the FAA.

 See, e.g., Bloate v. United States, 130 S. Ct. 1345, 1354 (2010) (holding specific25

statutory provision controls provisions of more general application); Fourco Glass Co.
v. Transmirra Prods. Corp., 353 U.S. 222, 228-29 (1957) (holding specific terms
prevail over the general in the same or another statute that otherwise might be
controlling); Clifford F. MacEvoy Co. v. United States ex rel. Calvin Tomkins Co., 322
U.S. 102, 107 (1944) (citing Ginsberg & Sons v. Popkin, 285 U.S. 204, 208 (1932));
RESTATEM ENT (SECOND) OF CONTRACTS § 203(c) (1981) (Where general and specific
clauses conflict, the specific clause governs the meaning of the contract.); Christopher
A. Mohr, Collateral Damage: The Effect of the Database Debate on Other Acts of
Congress, 5 J. MARSHALL REV. INTELL. PROP. L. 78, 85 n.50 (2005) (“The maxim, lex
specialis derogat lex generalis is better known as the canon that the ‘specific controls
the general.’”).

 Michael B. Kent, Jr., The Court Giveth, and Congress Taketh Away: Statutory26

Preemption and the Federal Common Law D’oench Doctrine, BANKING L.J., Mar.
1999, at 214, 230 (“Because a federal statute currently exists, logic dictates that the
statute not only controls the issue but also displaces any analogous common law
rule.”); John F. Manning, The Nondelegation Doctrine as a Canon of Avoidance, 2000
SUP. CT. REV. 223, 275 (referring to the “judicial practice of curtailing federal common
law authority in the face of specific legislation”).

 See discussion infra Part III.27

 See discussion infra Part III.28

 See discussion infra Part III.29
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Where threshold arbitrability is at issue, it is essential to recognize that
three particular questions can arise in this context: Is the arbitration clause
enforceable? Does the dispute fall within the scope of the arbitration
clause? And, has the party seeking to compel arbitration waived the right
to arbitrate?  Questions regarding the making (i.e., validity or enforce-
ability) of the agreement to arbitrate or the scope of the arbitration clause
(except where resolution of the question of arbitrability would simulta-
neously resolve the merits of the dispute) are properly for the courts.30

Other threshold questions, such as whether the right to arbitrate has been
waived, fall to the arbitrator.  Section 3 of the FAA requires courts to
decide questions regarding the making of the agreement to arbitrate,31

and § 4 requires courts to decide issues relating to the scope of the
arbitration clause.32

A general pro-arbitration policy preference would assign these
threshold questions to an arbitrator, but general policy must give way to
a specific, enumerated power under the FAA.  As to the third threshold
arbitrability question—whether there has been waiver of the right to
arbitrate—no statutory language controls.  Thus, the general preference
for arbitration holds sway and allocates threshold questions of waiver to
the arbitrator.   Supreme Court case law fails to distinguish among the33

three threshold arbitrability questions or to adhere to the formula that the
specific statutory language of the FAA should control over general
preference favoring arbitration and arbitrability.

As to potential conflicts with respect to the power to enforce or vacate
arbitration awards—where courts must decide whether the deferential
statutory standards governing confirmation and vacatur of arbitration
awards may be modified by the parties—deference to parties’ choices
as to the review of their awards is appropriate under the general pro-
arbitration stance embodied in the FAA.  However, the specific statutory
language of § 10 must control in the face of such a generalized prefer-
ence.   Regardless of whether the reviewing context is a final award or34

 See discussion infra Part IV.30

 9 U.S.C. § 3 (2008).31

 Id. § 4.32

 See Southland Corp. v. Keating, 465 U.S. 1, 10 (1984).33

 9 U.S.C. § 10(a) (2008) (providing four distinct grounds for vacatur of arbitration34

award).
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an interlocutory decision, § 10 deference is proper and the standards
embodied in § 10 control.

Supreme Court decisions are inconsistent in their resolution of
arbitration-related issues and are not based on a coherent underlying
theory.   This lack of clarity is due in part to the Court’s failure to35

recognize the tension that can exist between general policy and the
specific powers conferred on courts under the FAA, and to properly
resolve this tension under the theory advanced herein.  Recognition of
the general and specific embodied in the FAA, and application of the
simple thesis that the specific should control the general, provide a
coherent framework within which the central legal issues relating to
arbitration can be consistently resolved.

This Article describes this framework as it applies to the three
arbitration-related questions presented to courts, each answering a
separate question in the context of the three powers allocated to courts
under the FAA.

II.  The Mechanics of the FAA

The FAA empowers, indeed requires, courts to do three things: (i)
preempt state law deemed an impediment to arbitration under § 2, (ii) stay
litigation and compel arbitration where appropriate under §§ 3 and 4, and
(iii) confirm or vacate arbitration awards pursuant to §§ 9-11.

A.  Section 2:  Preemption

The title of § 2 of the FAA sets forth its purpose:  Contracts to arbitrate
are enforceable just as any other contract.   Section 2 provides:36

 See discussion infra Part IV.35

 9 U.S.C. § 2 (2008) (entitled “Validity; irrevocability; and enforcement of36

agreements to arbitrate”).  Section 1 merely provides definitions of “commerce” and
“maritime transactions,” and sets forth the FAA’s inapplicability to “contracts of
employment of seamen, railroad employees, or any other class of workers engaged in
foreign or interstate commerce.”  Id. § 1.

Courts that had previously been unwilling to cede their power to arbitrators were,
on the passage of the FAA, now required to do so.  It is not hard to see how the need
to give arbitration agreements a boost on the contract playing field was once very much
needed.  Going back as far as the seventeenth century, arbitration was a disfavored
method of resolving disputes.  Kulukundis Shipping Co., S/A v. Amtorg Trading Corp.,
126 F.2d 978, 982 (2d Cir. 1942) (citations omitted).  It is unclear how much of this
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A written provision in any maritime transaction or a contract evidencing a
transaction involving commerce to settle by arbitration a controversy
thereafter arising out of such contract or transaction, or the refusal to perform
the whole or any part thereof, or an agreement in writing to submit to
arbitration an existing controversy arising out of such a contract, transaction,
or refusal, shall be valid, irrevocable, and enforceable, save upon such
grounds as exist at law or in equity for the revocation of any contract.37

Thus, the FAA puts arbitration contracts on the same footing as all other
contracts such that they are deemed “valid, irrevocable, and enforceable,
save upon such grounds as exist at law or in equity for the revocation of
any contract.”   Agreements to arbitrate are subject to universally-38

applicable contract principles, and like other contracts, arbitration agree-
ments may be challenged by “generally applicable contract defenses, such
as fraud, duress, or unconscionability.”39

Section 2 authorizes courts to preempt state law where such law is
hostile to arbitration or impedes the goals of the FAA.   “When state law40

prohibits outright the arbitration of a particular type of claim, the analysis
is straightforward:  The conflicting rule is displaced by the FAA.”  41

Preemption can also come into play where state law singles out arbitra-
tion agreements for special treatment.   It further ensures that arbitrations42

disapproval was based on a fear of divesting courts of their power, and how much had
to do with the loss of income to judges who collected fees for hearing cases.  Id. at 983-
85.  American courts in the nineteenth century displayed less hostility towards arbi-
tration, refusing to enforce such agreements but “leav[ing] the parties to their own good
pleasure in regard to such agreements.”  Home Ins. Co. of N.Y. v. Morse, 87 U.S. 445,
452 (1874) (quoting JOSEPH STORY , COMM ENTARIES ON EQUITY JURISPRUDENCE § 670
(1836)).  The FAA “signaled a sharp and complete shift from an attitude of inveterate
hostility toward arbitration agreements to one strongly favoring arbitration and
encouraging the rigorous enforcement of all arbitration agreements.”  Glass v. Kidder
Peabody & Co., 114 F.3d 446, 451 (4th Cir. 1997).

 9 U.S.C. § 2 (2008).37

 Id.38

 Doctor’s Assocs., Inc. v. Casarotto, 517 U.S. 681, 687 (1996).39

 Congress precluded states from singling out arbitration provisions for suspect40

status, requiring instead that such provisions be placed “upon the same footing as other
contracts.”  Scherk v. Alberto-Culver Co., 417 U.S. 506, 510-11 (1974) (quoting H.R.
Rep. No. 96, 68th Cong., 1st Sess., 1, 2 (1924) (internal quotation marks omitted)).

 AT&T Mobility LLC v. Concepcion, 131 S. Ct. 1740, 1747 (2011) (citing41

Preston v. Ferrer, 552 U.S. 346, 353 (2008)).

 See, e.g., Casarotto, 517 U.S. at 687 (invalidating special notice requirements in42

order for an agreement to arbitrate to be binding).
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proceed according to the parties’ preferences, as “the purpose of the
exercise” of courts’ power under the FAA is “to give effect to the intent
of the parties.”   Finally, § 2 invalidates state law that purports to apply43

to all classes of agreements but, in practice, adversely affects only
arbitration agreements.   Section 2 thus acknowledges both the power44

of states to set forth the rules governing arbitration agreements and the
limits that exist with respect to that power.

B.  Sections 3 and 4:
Staying Litigation and Compelling Arbitration

Threshold arbitrability questions arise when a court is called upon to
stay litigation or compel arbitration under §§ 3 and 4.  Such questions
look to who decides who decides.  That is, should an arbitrator or a judge
make the threshold decision whether a dispute is adjudicated in court or
before an arbitrator?  Suppose that party A moves to compel arbitration,
and party B opposes the motion.  Who makes the call?

Threshold arbitrability questions can take three forms.  The party
opposing a motion to compel arbitration can claim that the right to
arbitrate has been waived, that the dispute at hand does not fall within
the scope of the arbitration clause, or that the arbitration clause (or the
contract in which it is contained) is unenforceable.  In each of these
instances, the issue is not who should prevail in the dispute between the
parties, but rather who should determine the appropriate forum.45

Section 3 of the FAA requires courts to determine if the “issue
[presented is] referable to arbitration”—whether the connection between
the dispute and the arbitration agreement is sufficient for the latter to
encompass the former.  If so, a court must stay (or dismiss) the action.  46

 Stolt-Nielsen S.A. v. AnimalFeeds Int’l Corp., 130 S. Ct. 1758, 1774-75 (2010).43

 See Concepcion, 131 S. Ct. at 1747-48.44

 Courts have, in fact, likened an agreement to arbitrate to “a specialized kind of45

forum-selection clause that posits not only the situs of suit but also the procedure to be
used in resolving the dispute.”  Mitsubishi Motors Corp. v. Soler Chrysler-Plymouth,
Inc., 473 U.S. 614, 630 (1985).

 Courts do not adhere strictly to the language of the FAA permitting an action to46

be stayed as opposed to dismissed.  “This rule . . . was not intended to limit dismissal
of a case in the proper circumstances.  The weight of authority clearly supports
dismissal of the case when all of the issues raised in the district court must be
submitted to arbitration.”  Alford v. Dean Witter Reynolds, Inc., 975 F.2d 1161, 1164
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Section 4 of the FAA, in turn, requires courts to ensure that “the making
of the agreement for arbitration or the failure to comply therewith is not
in issue”; and where it is not, courts must compel arbitration.   Courts47

have sensibly interpreted the grounds to which § 4 speaks broadly:
“[A]lthough section 4 . . . speaks only of challenges to ‘the making’ of
the agreement to arbitrate, the term has been held to encompass any
challenge to the validity of the agreement, even if there is no disagree-
ment that it was ‘made.’”48

Courts moreover properly conflate the §§ 3 and 4 standards, and thus
consider both whether a dispute is “referable to arbitration” (under § 3)
as well as whether the “making of the agreement” is at issue (under § 4)
when called upon to stay litigation and compel arbitration.   This makes49

sense, because whether a dispute proceeds in court or in arbitration should
not depend upon the kind of motion that is brought, a request for a stay
under § 3 or a motion to compel under § 4.50

(5th Cir. 1992) (citations omitted); see also Moses H. Cone Mem’l Hosp. v. Mercury
Constr. Corp., 460 U.S. 1, 10 (1983).  Furthermore, a court may not stay a suit under
§ 3 where the requesting party is “in default in proceeding with such arbitration.” 
Kulukundis Shipping Co., S/A v. Amtorg Trading Corp., 126 F.2d 978, 981 (2d Cir.
1942) (quoting 9 U.S.C. § 3 (2008)).  Such party is defined as “a party who, when
requested, has refused to go to arbitration or who has refused to proceed with the
hearing before the arbitrators once it has commenced.”  Id. at 989.  Put differently, if
one party has previously refused to arbitrate, that party may not ask the court to stay
a proceeding while arbitration proceeds.  Courts have ignored this historical explana-
tion for the meaning of “in default” and have begun interpreting this § 3 language to
support the proposition that threshold questions of waiver should be decided by courts. 
See, e.g., Marie v. Allied Home Mortg. Corp., 402 F.3d 1, 12-13 (1st Cir. 2005) (“We
start our analysis of whether waiver by conduct in this context is a decision for the
court or for the arbitrator by noting that textually under the FAA, a court is only
permitted to stay a court action pending arbitration ‘if the applicant for the stay is not
in default in proceeding with such arbitration.’  A ‘default’ has generally been viewed
by courts as including a ‘waiver.’”).  This relates to courts’ attempts to keep threshold
waiver questions for themselves and not send them to an arbitrator for resolution,
contrary to current law, as discussed infra.  This Article posits that threshold arbi-
trability waiver questions should be answered by the arbitrator.

 9 U.S.C. § 4 (2008).47

 Matterhorn, Inc. v. NCR Corp., 763 F.2d 866, 868 (7th Cir. 1985); see also48

Mitchell v. Verizon Wireless, No. 05 C 511, 2006 WL 862879, at *1 (N.D. Ill. Mar.
31, 2006) (“Under [§ 4], the validity of an agreement cannot be at issue either.”).

 See, e.g., 14 Penn Plaza LLC v. Pyett, 129 S. Ct. 1456, 1462 (2009) (involving49

“a motion to compel arbitration of respondents’ claims pursuant to § 3 and § 4 of the
Federal Arbitration Act”) (citing 9 U.S.C. §§ 3-4 (2008)).

 See Prima Paint Corp. v. Flood & Conklin Mfg. Co, 388 U.S. 395, 404 (1967)50

(“[I]t is inconceivable that Congress intended the rule to differ depending upon which
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C.   Section 10: Vacatur of Arbitration Awards51

Section 10 of the FAA provides the grounds by which an arbitration
award can be vacated, including:

(1) where the award was procured by corruption, fraud, or undue means; 
(2) where there was evident partiality or corruption in the arbitrators, or

either of them; 
(3) where the arbitrators were guilty of misconduct in refusing to

postpone the hearing, upon sufficient cause shown, or in refusing to hear

party to the arbitration agreement first invokes the assistance of a federal court.”);
Doctor’s Assocs., Inc. v. Distajo, 66 F.3d 438, 456-57 (2d Cir. 1995); see also
Matterhorn, 763 F.2d at 871 (“[T]he party desiring arbitration will often . . . file a
motion under section 4 in the same case in which he has filed a section 3 motion. When
this happens the sections run into each other . . . .”).

 Section 9 provides for the confirmation of arbitration awards but contains little51

of note.  (Observe, however, that parties usually cross-petition for confirmation of an
award pursuant to § 9 and vacatur of an award under § 10.)  Compare 9 U.S.C. § 9
(2008), with 9 U.S.C. § 10 (2008). Section 9 is only available, however, if the parties
have provided for court enforcement of an arbitration award in their agreement to
arbitrate, which is usual arbitration boilerplate.  9 U.S.C. § 9 (2008).  Section 9 grants
no discretion to a court in confirming an award unless the provisions of § 10 (vacatur
of awards) or § 11 (modification of awards) have been called into play.  Id.  Section 9
further gives courts personal jurisdiction over the adverse party where the confirmation
of an arbitration award is sought.  Id.  Congress has thus used its power in the FAA to
expand the personal jurisdiction rules over anyone in the country.  See, e.g., Reed &
Martin, Inc. v. Westinghouse Elec. Corp., 439 F.2d 1268, 1276 (2d Cir. 1971)
(Personal “jurisdiction in the arbitration has been conferred . . . by statutory law.”);
Colavito v. Hockmeyer Equip. Corp., 605 F. Supp. 1482, 1486 (S.D.N.Y. 1985) (“As
subject matter jurisdiction is proper under 9 U.S.C. § 9, it follows that respondent is
bound by the personal jurisdiction provision of that section as well.”).  Apart from §
10, § 11 provides the other basis by which a court can tinker with an arbitration award. 
Its job is ministerial, addressing, in subsection (a), “miscalculation of figures or an
evident material mistake in the description of any person, thing, or property referred
to in the award.”  9 U.S.C. § 11(a) (2008).  Subsection (b) “allows a district court to
strike an ‘award[]’ that (i) relates to ‘a matter not submitted’ for arbitration and (ii)
‘affect[s] the merits of the decision upon the matter submitted.’”  Burlington Ins. Co.
v. Trygg Hansa Ins. Co. AB, 45 F. App’x 245, 247 (4th Cir. 2002).  Section 11(b) is
implicated only if the arbitrators decide something beyond the dispute presented to
them by the parties and that decision affects the merits of the award; little case law on
this subsection exists.  Finally, subsection (c) of § 11 addresses awards that are
“imperfect in matter of form”—that is, that suffer from a scrivener’s error or otherwise
do not deliver on the arbitrator’s stated purpose in granting relief.  See Atl. Aviation,
Inc. v. EBM Grp., Inc., 11 F.3d 1276, 1283-84 (5th Cir. 1994) (citing 9 U.S.C. § 11(c)
(2008)).
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evidence pertinent and material to the controversy; or of any other misbehav-
ior by which the rights of any party have been prejudiced; or 

(4) where the arbitrators exceeded their powers, or so imperfectly
executed them that a mutual, final, and definite award upon the subject
matter submitted was not made.52

Section 10 “show[s] a desire of Congress to provide not merely for any
arbitration but for an impartial one.”   The grounds by which an53

arbitration award can be vacated are extremely difficult to meet, what
have been called “very unusual circumstances.”54

Four overall grounds are provided by which arbitration awards can
be vacated under FAA § 10, each addressing a separate sphere of
misconduct.  Subsection (a)(1) addresses misconduct by opposing counsel
in the form of corruption, fraud, or undue means  and requires intentional55

conduct.   The second ground for vacatur looks to “evident partiality or56

 9 U.S.C. § 11(a)(1)-(4) (2008).52

 Commonwealth Coatings Corp. v. Cont’l Cas. Co., 393 U.S. 145, 147 (1968).53

 First Options of Chicago, Inc. v. Kaplan, 514 U.S. 938, 942 (1995).54

 Tassin v. Ryan’s Family Steakhouse, Inc., 509 F. Supp. 2d 585, 590 (M.D. La.55

2007) (“[P]arty seeking vacatur must show the other party’s improper conduct led to
the award.”).

 As one court put it,56

[t]he term “undue means” must be read in conjunction with the words “fraud” and
“corruption” that precede it in the statute.  Consistent with the plain meaning of
fraud and corruption, and with the limited scope of judicial review of arbitration
awards, . . . the term undue . . . require[s] proof of intentional misconduct.  Undue
means does not include “sloppy or overzealous lawyering.”

PaineWebber Grp., Inc. v. Zinsmeyer Trusts P’ship, 187 F.3d 988, 991 (8th Cir. 1999)
(citations omitted).  Furthermore, “corruption, fraud, or undue means” has been read
to require a heightened showing by a party seeking vacatur on this basis.  See id.

In order to vacate the award on these grounds, the [party seeking vacatur] must
demonstrate that the corruption, fraud, or undue means was (1) not discoverable
upon the exercise of due diligence prior to the arbitration; (2) materially related to
an issue in the arbitration; and (3) established by clear and convincing evidence.

Gingiss Int’l, Inc. v. Bormet, 58 F.3d 328, 333 (7th Cir. 1995) (citing A.G. Edwards
& Sons Inc. v. McCullough, 967 F.2d 1401, 1404 (9th Cir. 1992); see also Belmont
Partners, LLC v. Mina Mar Grp., Inc., 741 F. Supp. 2d 743, 749 (W.D. Va. 2010).  It
further requires “[a] nexus between the alleged fraud and the basis for the [arbitrator’s
award]. . . .  [W]here the panel hears the allegation of fraud and then rests its decision
on grounds clearly independent of issues connected to the alleged fraud, the statutory
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corruption” on the part of the arbitrator.   “‘Evident partiality’ means57

more than a mere appearance of bias.  As arbitrators are usually knowl-
edgeable individuals in a given field, often they have interests and
relationships that overlap with the matter they are considering as arbitra-
tors.”   Subsection (a)(3) is, as its terms suggest, procedural and “may58

be grounds for vacatur where the movant shows a denial of ‘fundamental
fairness.’”   Finally, subsection (a)(4), a catch-all, looks to where59

“arbitrators exceed[] their powers, or . . . imperfectly execute[] them.”  60

When a party relies on this provision, courts’ “‘inquiry . . . focuses on
whether the arbitrators had the power, based on the parties’ submissions
or the arbitration agreement, to reach a certain issue, not whether the
arbitrators correctly decided that issue.’”61

III.  The Power to Preempt:
What Should Arbitration Look Like?

If there is a general policy embodied in the FAA favoring arbitration,
some content must be given to that term.  Precisely what is being fav-
ored?  What should arbitration look like?  What role should courts play
in making that determination?  There is a continuum along which
arbitrations can be imagined.  At one extreme are arbitrations that look
just like court proceedings, but with an arbitrator in place of a judge.  At
the other end of the spectrum is an alternative dispute resolution mech-
anism that looks nothing like a case in court.

basis for vacatur is absent.”  Forsythe Int’l, S.A. v. Gibbs Oil Co. of Texas, 915 F.2d
1017, 1022 (5th Cir. 1990) (providing for vacatur not “in the event of fraudulent
conduct, but only ‘where the award was [so procured].’”).  “The requisite nexus may
exist where fraud prevents the [arbitrator] from considering a significant issue to which
[he] does not otherwise enjoy access.”  Id.  Thus, fraud in itself will not lead to vacatur. 
See id.

 9 U.S.C. § 10(a)(2) (2008).57

 Florasynth, Inc. v. Pickholz, 750 F.2d 171, 173 (2d Cir. 1984) (citations omitted).58

 F. Hoffmann-La Roche Ltd. v. Qiagen Gaithersburg, Inc., 730 F. Supp. 2d 318,59

332 (S.D.N.Y. 2010) (citations omitted).

 9 U.S.C. § 10(a)(4) (2008).60

 Westerbeke Corp. v. Daihatsu Motor Co., 304 F.3d 200, 220 (2d Cir. 2002)61

(quoting DiRussa v. Dean Witter Reynolds Inc., 121 F.3d 818, 824 (2d Cir. 1997)).
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Does the FAA favor alternative dispute resolution across this spectrum
or must an arbitration look like a court proceeding in order for the FAA’s
policy preference to kick in?  Both the general goal of the FAA and the
specific § 2 court power to preempt point to the former.   The FAA is,62

“at bottom[,] a policy guaranteeing the enforcement of private contractual
arrangements,”  and parties are “free to structure their arbitration63

agreements as they see fit.”   As the Supreme Court has noted, on many64

occasions and in many ways, “the central or ‘primary’ purpose of the
FAA is to ensure that ‘private agreements to arbitrate are enforced
according to their terms,’”  and “the parties’ intentions control.”   At65 66

core, “[a]rbitration is a matter of contract, and the FAA requires courts
to honor parties’ expectations.”   What is arbitration, then?  Answer: 67

Whatever the parties decide their alternative means to resolve their
disputes will be.

The particular power afforded courts under the FAA to ensure that
parties’ agreements to arbitrate are enforced according to their terms—
that is, the kind of arbitration chosen by the parties is the kind of
arbitration the parties get—is the FAA’s § 2 power to preempt.   Section68

2 achieves this end in a few ways.  It prevents states from forbidding
arbitration,  of course, and from requiring judicial determination of69

 See 9 U.S.C. § 2 (2008); Southland Corp. v. Keating, 465 U.S. 1, 10 (1984).62

 Mitsubishi Motors Corp. v. Soler Chrysler-Plymouth, Inc., 473 U.S. 614, 62563

(1985).

 Mastrobuono v. Shearson Lehman Hutton, Inc., 514 U.S. 52, 57 (1995) (quoting64

Volt Info. Scis, Inc. v. Bd. of Trs. of Leland Stanford Junior Univ., 489 U.S. 468, 479
(1989)).

 Stolt-Nielsen S.A. v. AnimalFeeds Int’l Corp., 130 S. Ct. 1758, 1773 (2010).65

 Mitsubishi, 473 U.S. at 626 (emphasis added).66

 AT&T Mobility LLC v. Concepcion, 131 S. Ct. 1740, 1752-53 (2011) (citations67

omitted).

 The Court first established the power to preempt in Southland Corp. v. Keating,68

465 U.S. 1, 16 n.10 (1984).

 Southland Corp., 465 U.S. at 10 (Section 2 “withdrew the power of the states to69

require a judicial forum for the resolution of claims which the contracting parties
agreed to resolve by arbitration.”); see also Allied-Bruce Terminex Cos. v. Dobson,
513 U.S. 265, 281 (1995) (“What States may not do is decide that a contract is fair
enough to enforce all its basic terms (price, service, credit), but not fair enough to
enforce its arbitration clause.  The [FAA] makes any such state policy unlawful, for
that kind of policy would place arbitration clauses on an unequal ‘footing,’ directly
contrary to the Act’s language and Congress’ intent.”).
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certain classes of claims.   It prevents states from making it more70

difficult to arbitrate, by requiring, for example, special notice require-
ments in order for an arbitration agreement to have effect.   Section 271

also prevents states from singling out arbitration agreements for special
treatment,  such as requiring parties to arbitrate according to certain72

rules.   Finally, § 2 invalidates state law that purports to apply to all73

classes of agreements but which, in practice, adversely affects only
arbitration agreements.74

AT&T Mobility LLC v. Concepcion  is the Court’s most recent75

pronouncement on the FAA’s § 2 preemption power.  In Concepcion, the
parties agreed to arbitrate their disputes, but had waived class treatment
of their claims.   At issue was a state law rule that forbid parties from76

doing just that: waiving the right to proceed as a class action.   Put77

differently, the state prohibited the parties from contracting for bilateral
resolution of a dispute, and forced the parties to leave open the possibility
of class treatment.   The Supreme Court was called upon to decide if the78

state law, as applied to arbitrations, was valid under § 2 of the FAA.79

It held that the state law was invalid and preempted by FAA § 2.80

Concepcion demonstrates how the exercise of courts’ § 2 power to
preempt aligns with the FAA’s policy preference for arbitration.  State
law that interfered with parties’ ability to arbitrate as they wished
(bilaterally, as opposed to as part of a class action) was preempted.  Both81

 Preston v. Ferrer, 552 U.S. 346, 359 (2008) (holding state law cannot require that70

certain claims be adjudicated in court and not before an arbitrator).

 Doctor’s Assocs., Inc. v. Casarotto, 517 U.S. 681, 687-88 (1996).71

 Concepcion, 131 S. Ct. at 1748 (“[Section] 2’s saving clause preserves generally72

applicable contract defenses” that apply to arbitration agreement and other contracts.).

 Mayo v. Dean Witter Reynolds, Inc., 258 F. Supp. 2d 1097, 1113-14 (N.D. Cal.73

2003).

 See Concepcion, 131 S. Ct. at 1747.74

 131 S. Ct. 1740 (2011).75

 Concepcion, 131 S. Ct. at 1744.76

 Id. at 1746 (The Court referred to California’s state law prohibiting “collective-77

arbitration waivers in consumer contracts . . . as the Discover Bank rule.”).

 Id. at 1745.78

 Id. at 1746.79

 Id. at 1753.80

 See id.81



2011] ARBITRATION LAW UNDER THE FEDERAL ARBITRATION ACT 279

the general policy of deference towards parties’ wishes and the specific
§ 2 equal-footing command lead to the same result.   There is harmony82

between the general and the specific.
To see Concepcion as simply enforcing the preferences of the parties,

however, is to oversimplify.  The Court made clear that just as important
as the disconnect between state law and the parties’ choices was the
disconnect between state law and what the Court itself thought arbitration
should look like.   The Court, in Concepcion, plainly expressed its view83

that class actions did not belong in arbitration.   Class arbitration was84

deemed “slower, more costly, and more likely to generate [a] procedural
morass” than bilateral arbitration.   The Court noted that “[a]rbitration85

is poorly suited to the higher stakes of class litigation.”   And it con-86

cluded “that class arbitration, to the extent it is manufactured by Discover
Bank rather than consensual, is inconsistent with the FAA.”  Such87

sentiments go not towards use of the FAA’s § 2 power to effectuate
parties’ wishes, but instead suggest that courts too can determine what
arbitration should look like and preempt state law inconsistent with that
picture.

Furthermore, the state law at issue in Concepcion was a California
contract rule that unquestionably applied to all contracts, not merely
agreements to arbitrate.   Concepcion justifies its application of FAA88

§ 2 preemption power despite this fact by classifying the California no-
class-action-waiver rule as a “generally applicable [doctrine], such as
duress or, as relevant here, unconscionability, [that] . . . ha[s] been
applied in a fashion that disfavors arbitration.”   The state law rule89

“[r]equiring the availability of classwide arbitration,” Concepcion held,
is one that “interferes with fundamental attributes of arbitration and thus
creates a scheme inconsistent with the FAA.”   The Court thus concluded90

 See id. at 1745-46, 49. 82

 See id. at 1751-53.83

 Id.84

 Id. at 1751.85

 Id. at 1752.86

 Concepcion, 131 S. Ct. at 1750-51.87

 Id. at 1746 (“California prohibits waivers of class litigation as well.”).88

 Id. at 1747.89

 Id. at 1748.90
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that class treatment was inconsistent with what arbitration should look
like (or with what the Court thought the parties believed arbitration
should look like).91

Concepcion may signal an expansion of the § 2 preemption power to
the extent that it is not applied to effectuate what the parties have said
about how their arbitration is to proceed, but rather to ensure enforcement
of the court’s view of arbitration.  If so, it does so on grounds neither
explicit in the language of the FAA nor part of its underlying policy.
There is simply no basis for the Court to use § 2 to effectuate its views
in this way.  A court can always say that a state law affecting how arbi-
tration proceeds is incompatible with what it thinks the parties would
have agreed to—incompatible with what arbitration is all about, in other
words—and preempt it.  Such an exercise of power, however, represents
an unwarranted shift from deference to parties to enforcement of courts’
views.

Concepcion may not herald a seismic expansion of the preemption
power, however, if the Court’s view of the incompatibility of arbitration
and class treatment of claims is sui generis.  Regardless of whether what
is being enforced is the parties’ preferences or those of judges—and both
the general and the specific provide support for the former only—the
general and the specific align where preemption under the FAA is at
issue.

IV.  Threshold Arbitrability Questions:
Who Decides Who Decides?

Threshold arbitrability questions require resolution of issues that are
antecedent to the merits of the dispute between the parties.  The parties
do not ask the court to determine who wins, but rather who should decide
who wins.  Procedurally, threshold arbitrability questions arise where one
party requests that a court stay litigation and compel arbitration (under
§§ 3 and 4 of the FAA), and the other raises a question relating to the
arbitrability of the claims at issue.

There are three types of these antecedent questions.  First are those
relating to whether the claims fall within the relevant arbitration clause:

 See id.91
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questions of scope.  Questions of scope focus on the nature of the dispute,
what the parties have agreed to arbitrate, and whether the former falls
within the ambit of the latter.  In the language of the FAA, scope issues
ask whether “the issue . . . is referable to arbitration.”92

A second type of threshold arbitrability question relates to whether
the right to arbitrate has been waived.  Waiver questions look to the
parties’ actions in court, and whether those actions are inconsistent with
the exercise of the right to compel arbitration.  “[Section] 4 of the FAA
does not confer a right to compel arbitration of any dispute at any time
. . . .”93

The third type of arbitrability questions asks whether there is some
reason that the arbitration provision is not enforceable.  This claim can
be based on the arbitration provision itself or the contract in which it is
contained.  If a party argues that it is not bound by the arbitration clause
because it cannot be enforced as to that party—in the terms used by the
FAA, if “the making of the agreement for arbitration . . . is . . . in
issue” —the question arises whether the arbitration clause can be94

enforced against the party opposing arbitration.
Arbitration agreements, of course, are all about allowing arbitrators

to decide the merits of disputes where the parties have so chosen.
Threshold arbitrability questions, in contrast, are by definition prior to
and separate from the merits of the dispute.  The answer to a threshold
arbitrability question is not which party receives an award in its favor,
but rather who, arbitrator or judge, should decide whether a case belongs
in arbitration or in court where such an award can be made.95

 9 U.S.C. § 3 (2008).92

 Volt Info. Scis., Inc. v. Bd. of Trs. of Leland Stanford Junior Univs., 489 U.S.93

468, 474 (1989).

 9 U.S.C. § 4 (2008).94

 In light of this distinction between merits questions and threshold questions, the95

FAA’s policy favoring arbitration—favoring resolution of parties’ disputes by an
arbitrator when the parties have so chosen, all other things being equal—does not
necessarily equate to a preference for resolution of threshold arbitrability questions by
an arbitrator as well.  It is the difference between handicapping the result (prefer going
to arbitration) versus the choice of the person to make the decision in which that
preference takes part.  Thus, the generally-applicable principle favoring arbitration
under the FAA is of questionable applicability in the context of threshold arbitrability
questions.  The Court has indicated its agreement with this point.  Howsam v. Dean
Witter Reynolds, Inc., 537 U.S. 79, 83 (2002) (noting that the “question whether the
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The general preference for arbitration embodied in the FAA suggests
that arbitrability questions should be for the arbitrator.   Under §§ 3 and96

4 of the FAA, however, courts are required to serve as gatekeepers to the
arbitral forum under certain circumstances.  First, a court must satisfy
itself that “the issue involved . . . is referable to arbitration”; and second,
a court must determine that “the making of the agreement for arbitration
. . . is not in issue.”   Thus, where the issue before the court is whether97

the dispute is “referable to arbitration”—that is, whether it falls within
the scope of the arbitration clause—or where the “making of the agree-
ment to arbitrate” is at issue—that is, where there is a question as to the
validity of the arbitration agreement—or both, a court is required to make
the arbitrability call.   The FAA “leaves no place for the exercise of98

discretion by a district court” with respect to its §§ 3 and 4 powers.99

Questions of scope and enforceability are for the courts.100

By necessity, there must be an exception to the rule that questions
relating to the making of the agreement must be decided by the court—
where the arbitrability question and the merits of the dispute are one and
the same.  For example, a claim by a party that it never signed the
contract containing the arbitration clause, arguing non-execution as both
a defense to arbitrability and a defense to liability, is one in which the
threshold arbitrability question and the merits question are identical.  In
such an instance, for a court to make the threshold call would effectively

parties have submitted a particular dispute to arbitration” is an exception to the
“‘federal policy favoring arbitration agreements’”).  Removal of the general policy
preference for arbitration would not change the playing field dramatically with respect
to the conclusions reached herein concerning the question of who decides who decides. 
It would only present the possibility of having courts decide questions of waiver.  The
courts’ reluctance to let arbitrators decide waiver, as both this Article and the Supreme
Court deem proper, is a means by which that end could be achieved without doing
violence to the language or policy of the FAA.

 See Southland Corp. v. Keating, 465 U.S. 1, 10 (1984).96

 9 U.S.C. § 3-4 (2008).97

 Id.98

 Dean Witter Reynolds, Inc. v. Byrd, 470 U.S. 213, 218 (1985).99

 See Cohen & Dayton, The New Federal Arbitration Law, 12 VA. L. REV. 265,100

271  (1926) (“[T]he party who has refused to arbitrate because he believes in good faith
that his agreement does not bind him to arbitrate, or that the agreement is not applicable
to the controversy, is protected by the provision of the law which requires the court to
examine into the merits of such a claim.”).



2011] ARBITRATION LAW UNDER THE FEDERAL ARBITRATION ACT 283

end the dispute and write the arbitration provision out of existence.  The
arbitrator must make the threshold (and, by necessity, identical merits)
call under these circumstances.  This is thus not so much an exception
to the specific-controls-general thesis as it is a recognition that the FAA
should not be interpreted in a manner that “would cause the statute to
destroy itself.”   Where preferring the specific to the general in en-101

forcing the FAA would make the FAA a dead letter, such a rule cannot
control.102

Addressed below are only two of the three types of arbitrability
questions:  enforceability and scope.  Waiver is not included because
there is very little to say about it.  It has been addressed by the Supreme
Court only in dicta, but in terms making clear that whether the right to
arbitrate has been waived is a question for the arbitrator.   This author103

agrees with that conclusion because both the general preference for
arbitrability and the (lack of) specific commands of §§ 3 and 4 assign this
threshold question to the arbitrator.104

 N. Pac. Ry. Co. v. Wash. ex rel. Atkinson, 222 U.S. 370, 379 (1912).101

 The Court has in fact hinted at this rationale in the past, noting that, “in deciding102

whether the parties have agreed to submit a particular grievance to arbitration, a court
is not to rule on the potential merits of the underlying claims.”  AT&T Techns., Inc. v.
Commc’ns Workers of Am., 475 U.S. 643, 649 (1986); see also Rent-A-Center, W.,
Inc. v. Jackson, 130 S. Ct. 2272, 2788 (2010) (Stevens, J., dissenting) (“When
[arbitrability and merits] are so bound up, there is actually no gateway matter at all: 
The question ‘Who decides’ is the entire ball game.  Where a court is to decide the
[merits question] . . . , in order to decide the antecedent question of the validity of the
included arbitration agreement, then it would also, necessarily, decide the merits of the
underlying dispute.”).

 See Howsam v. Dean Witter Reynolds, Inc., 537 U.S. 79, 84 (2002) (“[T]he103

presumption is that the arbitrator should decide ‘allegation[s] of waiver, delay, or a like
defense to arbitrability.’”). 

 Interestingly, this rule is not consistently followed by lower courts.  Some have104

been faithful to the Howsam  rule that waiver must be decided by the arbitrator.  See,
e.g., Nat’l Am. Ins. Co. v. Transam. Occidental Life Ins. Co., 328 F.3d 462, 466 (8th
Cir. 2003).  Other courts have bent over backwards to distinguish the difficult-to-
distinguish Howsam  language, which states that waiver is an arbitrability question for
the arbitrator.  See, e.g., Ehleiter v. Grapetree Shores, Inc., 482 F.3d 207, 218-19 (3d
Cir. 2007) (“Viewed in isolation, the Supreme Court’s statement in Howsam  that ‘the
presumption is that the arbitrator should decide “allegations of waiver, delay, or a like
defense to arbitrability”’ certainly provides general support for” the position that
waiver must be decided the arbitrator.).  Other courts have merely ignored Howsam  and
decided the waiver question themselves.  See, e.g., In re Citigroup, Inc., 376 F.3d 23,
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A.  Is There an Enforceable Agreement
to Arbitrate?

With respect to enforceability, Prima Paint Corp. v. Flood & Conklin
Manufacturing Co.  sets the stage.  The issue presented was who should105

decide an issue relating to fraud in the inducement of a contract contain-
ing an arbitration provision.   The contract was for the sale of a business106

and contained an arbitration clause sufficiently broad to encompass the
dispute at hand.   The party opposing arbitration claimed it had been107

fraudulently induced into entering the agreement, which contained the
arbitration clause, and thus, the arbitration clause and the contract in
which it was contained were unenforceable.   The Court was called upon108

to fashion a default rule because, as the Court framed it, the question was
who was to decide the enforceability of the arbitration provision “where
there is no evidence that the contracting parties intended to withhold [the
fraud-in-the-inducement issue] from arbitration.”109

The merits of Prima Paint are straightforward:  Did the seller withhold
important information such that the sale could be rescinded due to fraud? 
The seller initiated arbitration, the buyer filed suit in district court,  and110

the seller “cross-moved to stay the court action pending arbitration.”111

26-29 (1st Cir. 2004); Rankin v. Allstate Ins. Co., 336 F.3d 8, 12-14 (1st Cir. 2003). 
In light of lower court authority holding that waiver is a threshold arbitrability question
that must be decided by the court, and not the arbitrator, this is a question likely to be
resolved by the Court in the future.  Cf. Scaffidi v. Fiserv, Inc., No. 05-C-1046, 2006
WL 2038348, at *4 (E.D. Wis. July 20, 2006) (“Although Howsam  stated that waiver
and delay are also issues for an arbitrator, courts interpreting Howsam  have split on the
issue of whether waiver should be determined by the court or the arbitrator.”).

 388 U.S. 395 (1967).105

 Prima Paint, 388 U.S. at 396-97.106

 Id. at 397-99.107

 Id. at 398.  The specific claim was that the seller “had fraudulently represented108

that it was solvent and able to perform its contractual obligations, where as it was in
fact insolvent and intended to file” for bankruptcy.  Id.

 Id. at 396-97.  By framing the issue in the beginning of the opinion, the Court109

gives some indication of where the Court is going to go, as there was no evidence that
the contracting parties intended to delegate the issue to arbitration either.

 Id. at 398.110

 Id. at 399.111
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The Court was called on to decide whether the claim of fraud in the
inducement—the resolution of which would determine not just the merits
of the dispute, but also the arbitrability of the merits—was a question for
the arbitrator or the court.112

The approach taken by the Court in answering this question was
somewhat unusual, conforming to neither with the explicit language of
the FAA nor the general preference for arbitrability (and further paying
no heed to the fact that the merits of the dispute were identical to the
arbitrability question).  Central to the Court’s analysis was its assertion
that an arbitration provision is severable as a matter of federal law.113

Prima Paint held that a claim of fraud in the inducement could apply to
some or to all of the provisions of a contract containing an arbitration
clause.   If the claim was directed at the arbitration clause itself, that114

clause could be severed from the contract and enforced.115

Since the claim in Prima Paint was fraud in the inducement of the
contract as a whole, and not fraud in the inducement of the arbitration
clause itself, the latter was severable from the former.   The arbitration116

clause was enforced, and the dispute was sent to arbitration.   The first117

question for the arbitrator would be whether the fraud in the inducement
claim had merit.   The Court put it thus:  “[I]n passing upon a § 3 appli-118

cation for a stay while the parties arbitrate, a federal court may consider
only issues relating to the making and performance of the agreement to
arbitrate” and not the contract between the parties as a whole.119

The Prima Paint rule is easy to apply:  challenge the arbitration clause
and the court decides; challenge the whole contract and threshold

 Id. at 402.  112

 Id. at 402-03.113

 See id. at 403-04.114

 Id. at 402 (noting “[t]he view of the Court of Appeals Second Circuit”).115

 Id. at 403-04, 406.116

 Prima Paint, 388 U.S. at 406.117

 If the arbitrator in fact agreed that there had been fraud in the inducement of the118

contract, and if the defrauded party elected to void the contract, then that party would
both win the dispute on the merits and also gain a victory in that there was no contract
containing an enforceable contract clause (as the entire contract would have become
became a nullity).

 Prima Paint, 388 U.S. at 404.119
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arbitrability goes to the arbitrator.   But Prima Paint has many aspects120

that are profoundly unsatisfying.   The first is that the Court’s rule fails121

to address the fundamental problem.  It is well and good to conclude that
arbitration provisions are severable.  But if the party opposing arbitration
can claim it never would have entered into any aspect of the agreement
absent the fraud, including the arbitration provision, what difference
should the severability of the arbitration provision make?  If the party
opposing arbitration is correct—that is, it was induced to enter into the
agreement by means of fraud—it agreed neither to the substantive terms
of the contract nor to its arbitration provision.   To hold arbitration122

agreements severable and to allow only challenges to the validity of
arbitration provisions to be decided by courts creates an easy-to-apply,
bright-line rule, but one whose logic goes only so far.

Further, it is backwards to hold that an arbitration provision is
severable and therefore enforceable, while the remainder of the contract
is challenged.  Severability is a contract doctrine that allows a court to
excise from a contract an offending provision while the rest of the
contract remains enforceable.   Where, as in Prima Paint, the contract123

as a whole is challenged, and an unchallenged arbitration provision is
severed, it is not clear what effect severing a contract provision whose
enforceability has not been challenged should have with respect to the
rest of the contract whose validity has been called into question.  To void
the entire contract and enforce the arbitration provision makes little sense.

 Id. at 403-04.120

 Judge Posner, for example, has noted that “[t]he distinction between attacking121

the whole contract and just the arbitration clause may seem puzzling.”  Matterhorn, Inc.
v. NCR Corp., 763 F.2d 866, 868 (7th Cir. 1985).  Other justices have agreed.  Rent-A-
Center, W., Inc. v. Jackson, 130 S. Ct. 2272, 2785 (2010) (Stevens, J., dissenting)
(quoting Prima Paint, 388 U.S. at 407 (Black, J., dissenting)) (characterizing Prima
Paint’s holding as “fantastic”).

 Accord Matterhorn, 763 F.2d at 869 (“There would . . . be a severe problem of122

bootstrapping if a party to a contract could be forced to arbitrate the question whether
he had been coerced or deceived into agreeing to arbitrate disputes arising under the
contract.”).

 Mitch Grissim & Assocs. v. Blue Cross & Blue Shield of Tenn., 114 S.W.3d123

531, 535-36 (Tenn. Ct. App. 2002) (“Unlike ‘entire’ contracts, a severable contract can
be partially rescinded or terminated, [and] such partial termination [does not result in
a complete] rescission of all parts of the contract.”).
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Moreover, the rule set forth by the Court in Prima Paint is one that
fails to take into account the realistic nature of the division it creates.
There are, as noted above, three ways to challenge arbitrability:  waiver,
scope, and enforceability.  Prima Paint addresses enforceability.   It is124

easy to imagine a scenario in which one party questions the validity of
the contract as a whole by means of a universally-applicable contract rule
such that the Prima Paint for-the-arbitrator rule is invoked.  It is very
difficult, in contrast, to imagine a claim alleging fraud in the inducement
(or other ground to invalidate a contract under state law, including
illegality and unconscionability) of an arbitration provision.  How many
parties, for example, could claim an extra-contractual agreement as a
basis for a fraud in the inducement claim relating to what had been said
about the contract’s arbitration provision?  Though it is not impossible
(e.g., an indication that the locus of the arbitration as specified in the
arbitration clause will not be enforced), it is difficult to imagine that many
parties could make such a claim (or one similarly alleging non-enforce-
ability of an arbitration clause) with a straight face.

Finally, and most importantly, the Prima Paint rule ignores the courts’
explicit gatekeeper function under §§ 3 and 4 with respect to issues going
to the making of an arbitration agreement.125

The Prima Paint rule has spawned much progeny.  Among them is
Buckeye Check Cashing, Inc. v. Cardegna, which applied the rule with
respect to a claim that a lending contract containing an arbitration
provision was illegal because the interest charged was usurious.   The126

Court held that the challenge was not to the arbitration provision but to
the contract as a whole, and as such, to be resolved by the arbitrator.127

Buckeye took the Prima Paint rule and clearly set it forth:  “First, as a
matter of substantive federal arbitration law, an arbitration provision is

 See Prima Paint, 388 U.S. at 402-04.124

 The Court has closed the door on threshold non-enforceability rules based on125

whether the challenge to the arbitration clause was one that would render it void versus
voidable.  Buckeye Check Cashing, Inc. v. Cardegna, 546 U.S. 440, 448 (2006).  Such
a rule would envision arbitrators resolving claims alleging that the arbitration clause
is void (that is, illegal) and courts resolving claims alleging that the contract is voidable
(that is, the contract was procured by fraud in the inducement).  Such a rule has some
appeal and would be just as easy to apply as the Prima Paint rule.  

 546 U.S. 440, 441-49 (2006).126

 Buckeye, 546 U.S. at 449.127
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severable from the remainder of the contract.  Second, unless the chal-
lenge is to the arbitration clause itself, the issue of the contract’s validity
is considered by the arbitrator in the first instance.”   The Court noted128

that “[t]he parties have not requested, and we do not undertake, reconsid-
eration of these holdings.”129

Buckeye was at least forthright in its recognition of the chicken-and-
egg nature of the issue before it, noting that “the Prima Paint rule permits
a court to enforce an arbitration agreement in a contract that the arbitrator
later finds to be void.”   But Buckeye remained deliberate in its holding130

“that, regardless of whether the challenge is brought in federal or state
court, a challenge to the validity of the contract as a whole, and not
specifically to the arbitration clause, must go to the arbitrator.”131

Prima Paint sets forth the rule (though, as argued herein, not a rule
that is faithful to the FAA’s language or purpose) applicable when a court
is faced, at the outset of a dispute, with a question of who should decide
whether an arbitration agreement is enforceable.  First Options of
Chicago, Inc. v. Kaplan  looked at the same question from the other132

side—how a court should review a threshold arbitrability question already
decided by an arbitrator.   It concluded that a court should “indepen-133

 Id. at 445-46.128

 Id. at 446.  The Buckeye Court explicitly rejected the state court proposition that129

“‘Florida public policy and contract law’ . . . permit ‘no severable, or salvageable, parts
of a contract found illegal and void under Florida law.’”  Id. (quoting Cardegna v.
Buckeye Check Cashing, Inc., 894 So. 2d 860, 864 (Fla. 2005)).  In other words, the
Court, in applying its §§ 3 and 4 powers to stay litigation and compel arbitration,
refused to cede to state law the question of severability and reinforced the proposition
that substantive federal law under the FAA provides that arbitration provisions are
severable.  See id.  “[W]e cannot accept the Florida Supreme Court’s conclusion that
enforceability of the arbitration agreement should turn on ‘Florida public policy and
contract law,’”  the Court concluded.  Id. (quoting Cardegna, 894 So. 2d at 864).  The
decision turned, instead, on whether the challenge targeted the arbitration-part or the
contract-whole.  See id. at 449.

 Id. at 448; see also Rent-A-Center, W., Inc. v. Jackson, 130 S. Ct. 2272, 2787130

(2010) (Stevens, J., dissenting) (“The notion that a party may be bound by an
arbitration clause in a contract that is nevertheless invalid may be difficult for any
lawyer—or any person—to accept, but this is the law of Prima Paint.”).

 Buckeye, 546 U.S. at 449.131

 514 U.S. 938 (1955).132

 First Options, 514 U.S. at 940 (listing, among the questions presented, “how a133

district court should review an arbitrator’s decision that the parties agreed to arbitrate
a dispute”).
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dent[ly]” review threshold arbitrability (that is, apply de novo review)134

absent “clear and unmistakable” evidence to the contrary (that is,
evidence by the parties of a desire to delegate threshold arbitrability to
the arbitrator).135

The Kaplans had argued that their defense to arbitrability—they did
not sign the contract containing the arbitration agreement—was one the
arbitrator should not have determined in the first instance.  This is136

plainly a threshold arbitrability question relating to whether there was
an enforceable agreement to arbitrate.  The Court agreed with the Kaplans
—the arbitrator should not have decided whether they had signed the
agreement such that there was an enforceable agreement to arbitrate as
to them—and vacated the award after the fact.137

In this context, announcing a de novo standard of review is surplusage. 
Having decided that the threshold arbitrability question was for the court
(and thus should not have been made by the arbitrator), there was nothing
for the Court to review.  That is, the Court did not decide if it agreed with
the arbitrator on the threshold question, it decided that the arbitrator had
no business making such a determination and made the decision itself.
Some may call this de novo review, but it is actually no review at all.

If this had been the entirety of the holding of First Options, it would
conform with the framework and analysis set forth herein.  The defense
to the merits advanced by the Kaplans did not concern their having
entered into the agreement with First Options.  Instead, the arbitrability
challenge concerned the making of the agreement to arbitrate,  so the138

 Id. at 943; see Lucile Packard Children’s Hosp., Stanford Hosp. Clinics v. U.S.134

Nursing Corp., No. C 02-0192 MMC, 2002 WL 1162390, at *3 (N.D. Cal. May 29,
2002) (“Where the parties have not agreed to submit the question of arbitrability to an
arbitrator, but the arbitrator has ruled on that question, a district court decides the
question de novo, ‘namely, independently.’”).

 First Options, 514 U.S. at 944 (quoting AT&T Techs., Inc. v. Commc’ns135

Workers of Am., 475 U.S. 643, 649 (1986)).  In First Options, the Kaplans had argued
to the arbitrator that the dispute should not be in arbitration because they did not sign
the relevant contract containing the arbitration clause; as they put it, the arbitrator
lacked jurisdiction over them.  Kaplan v. First Options of Chicago, Inc., 19 F.3d 1503,
1509-10 (3d Cir. 1994).  The arbitrator rejected that argument and entered an award for
First Options and against the Kaplans.  First Options, 514 U.S. at 941.  The Kaplans
sought vacatur from the district court only after the arbitrator made his final award.  Id.

 First Options, 514 U.S. at 944.136

 Id. at 948.137

 See id. at 941.138



290 AMERICAN JOURNAL OF TRIAL ADVOCACY [Vol. 35:263

question of arbitrability was for the court.   The Court proceeded to139

make the call and that was that.140

But the First Options Court addressed the question before it as if it
were writing on a clean slate, never once citing to (or acknowledging the
existence of) Prima Paint.  The Court framed it thus:  “[W]ho should
have the primary power to decide” the arbitrability of the dispute?   The141

answer, according to the Court, was “simple,” a matter of discerning the
intent of the parties and whether they agreed to arbitrate “that dis-
pute”—that is, whether they agreed that arbitrability was for the arbitra-
tor.   The rule announced:  Delegation of threshold arbitrability ques-142

tions to an arbitrator must be “clea[r] and unmistakabl[e],” otherwise the
threshold question is for the court.   The Court concluded “that, because143

the Kaplans did not clearly agree to submit the question of arbitrability
to arbitration, . . . the arbitrability of the Kaplan/First Options dispute was
subject to independent review by the courts.”144

The only attempt at justification for the rule of First Options (i.e.,
threshold arbitrability questions are for the court absent clear and
unmistakable evidence to the contrary) was the Court’s paternalistic (and
arguably condescending) explanation of what it believed parties generally
would expect:

[T]he . . . question . . . [of] “who (primarily) should decide arbitrability” . . .
is rather arcane.  A party often might not focus upon that question or upon
the significance of having arbitrators decide the scope of their own powers.
And, given the principle that a party can be forced to arbitrate only those
issues it specifically has agreed to submit to arbitration, one can understand
why courts might hesitate to interpret silence or ambiguity on the “who
should decide arbitrability” point as giving the arbitrators that power, for

 Prima Paint Corp. v. Flood & Conklin Mfg. Co, 388 U.S. 395, 403-04 (1967).139

 See First Options, 514 U.S. at 948-49.140

 Id. at 942 (emphasis omitted).141

 Id. at 943 (citations omitted).142

 Id. at 944.  This standard is made out of whole cloth, and is, moreover, the143

opposite of the usual presumption, which states that doubts in favor of arbitrability of
the merits go to the arbitrator and doubts in favor of resolution of threshold arbitrability
questions go to the courts.  See AT&T Techs., Inc. v. Commc’ns Workers of Am., 475
U.S. 643, 648-51 (1986).

 First Options, 514 U.S. at 947.144
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doing so might too often force unwilling parties to arbitrate a matter they
reasonably would have thought a judge, not an arbitrator, would decide.145

The Court thus made a rule on the basis that the question presented was
“arcane,” that most parties could not be expected to have “focus[ed]” on
it, and that the question was one that most parties “reasonably would have
thought a judge, not an arbitrator, would decide.”146

Apart from any problem with the justification set forth above for the
First Options clear-and-unmistakable rule is the fact that it writes Prima
Paint out of existence.  If a party questions the enforceability of an
arbitration clause, and the question presented is who makes that call (or,
to use First Options’s language, “who should have the primary power
to decide”  the arbitrability of the dispute), there are two possible147

answers.  Prima Paint says the decision-maker is determined by the
manner in which the enforceability of the arbitration clause is called into
question.   First Options, in contrast, says look to the contract for148

evidence of clear and unmistakable intent to delegate to the arbitrator,
otherwise the court should decide.149

Application of the Prima Paint rule (is the challenge to the contract
or the arbitration clause?) to the facts of First Options (claim of no
signature on the contract) leads to a result in which the arbitrator gets to
decide arbitrability.  This is so because the Kaplans’ challenge, that the
party did not sign the contract, was a challenge to the enforceability of
the contract as a whole and not to the arbitration provision.   This is150

contrary to how the case comes out under the First Options rule—
whereby the court will decide arbitrability because there has been no
explicit delegation of threshold arbitrability questions by the parties.151

Application of the First Options rule (evidence of delegation?) to the
facts of Prima Paint, fraud in the inducement of the contract as a whole,

 Id. at 945 (citations omitted).145

 Id. (citations omitted).146

 Id. at 942.147

 Prima Paint Corp. v. Flood & Conklin Mfg. Co, 388 U.S. 395, 403-04 (1967).148

 First Options, 514 U.S. at 944.149

 See id. at 941.150

 Id. at 946.151
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places the arbitrability question in front of the court since there was no
clear and unmistakable delegation of threshold questions to the
arbitrator.   This, again, is contrary to what Prima Paint actually held.  152 153

These two rules cannot be reconciled.
Both the Prima Paint and the First Options rules are odd, practically

speaking, in that they set forth a question to which there is realistically
always going to be the same answer.  The Court held that the arbitrator
made a call—that is, the dispute is arbitrable—that the arbitrator should
not have made because of the absence of clear intent of the parties to
delegate arbitrability to the arbitrator.   The Court also held that154

arbitrability should have been determined by a court.   It then went on155

to conclude that the Kaplans had not agreed to arbitrate, and affirmed the
court of appeals’ vacatur of the arbitrator’s award (though it did so in the
vaguest of terms).   But the whole of the First Options analysis is, as156

is proper, one of contractual interpretation and the establishment of a
default rule.  The argument made by the Kaplans was not that the contract
at issue did not clearly and unmistakably allocate arbitrability determina-
tions to the arbitrator, however.  It was that they had never signed the
contract containing the arbitration provision.   The Court, thus, set forth157

a threshold arbitrability rule of contractual interpretation where there was
no contract applicable to the Kaplans to interpret.158

 Prima Paint, 388 U.S. at 398-99.152

 Id. at 406.153

 First Options, 514 U.S. at 943.154

 Id. at 947.155

 Id. at 949.156

First Options cannot show that the Kaplans clearly agreed to have the arbitrators
decide (i.e., to arbitrate) the question of arbitrability.

 . . . .
We conclude that, because the Kaplans did not clearly agree to submit the

question of arbitrability to arbitration, the Court of Appeals was correct in finding
that the arbitrability of the . . . dispute was subject to independent review by the
courts.

Id. at 946-47.

 Id. at 941 (“The Kaplans . . . who had not personally signed [the] document157

[containing the arbitration provision], denied that their disagreement with First Options
was arbitrable . . . .”).

 See id. at 947.158
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Prima Paint sets forth a rule for allocating threshold arbitrability
questions that relies on the nature of the challenge to the agreement to
arbitrate; First Options, in turn, sets forth a rule for such questions that
looks not to the type of challenge, but instead, to what the arbitration
clause has to say about arbitrability.   Both address claims that the159

arbitration agreement is not enforceable, and thus the case belongs in
court for resolution of the merits of the dispute.

Which is the correct rule?  That is, where one party moves to compel
arbitration and the other questions the enforceability of the agreement
in which the arbitration clause is contained, should the court or the
arbitrator decide whether the arbitration agreement is enforceable?  As
noted above, both Prima Paint and First Options get it wrong in that they
ignore the language of the FAA.  If the making or the validity of the
agreement to arbitrate is challenged as a defense to arbitration, §§ 3 and
4 of the FAA assign that threshold question to the court; under the fact
scenarios of both Prima Paint and First Options that was the case.160

What about where there is a challenge not to the making, enforce-
ability or validity of the contract as a whole or to the specific agreement
to arbitrate, but to some other provision of the contract?  Prima Paint and
First Options, after all, dealt with a claims that the entire agreement—and
thus, by implication the agreements’ arbitration provisions—could not
be enforced.   Imagine, in contrast, a state law that invalidated all venue161

provisions as unconscionable.  Courts would presumably not preempt
such a law because it applied to all agreements, not just arbitration
agreements, and it, thus, would likely not be deemed inconsistent with
the fundamental attributes of arbitration (such as class treatment of
arbitration claims in AT&T Mobility LLC v. Concepcion ).  One party162

could argue that the venue provision in the contract containing the

 See First Options, 514 U.S. 944.159

 However, since the arbitrability and merits questions in Prima Paint were160

intertwined, the Court could not decide one without the other, so the arbitrability
decision should have been made by the arbitrator, which is the result reached by the
Prima Paint Court (though by means of different reasoning).  This identical merits-
arbitrability issue was not presented in First Options.

 See First Options, 514 U.S. at 941; Prima Paint Corp. v. Flood & Conklin Mfg.161

Co, 388 U.S. 395, 398 (1967).

 131 S. Ct. 1740 (2011).162
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agreement to arbitrate was unconscionable under state law, and the
contract containing the arbitration agreement was, consequently, invalid.
Therefore, that party could argue that it should not be compelled to
arbitrate.  Should a court or an arbitrator decide the merits of the asserted
defense to arbitrability?

Sections 3 and 4 of the FAA provide the answer.  Under these hypo-
thetical facts, there is no challenge to the agreement to arbitrate or to the
contract containing that provision as a whole (assuming severability of
the offending venue provision).  Sections 3 and 4 of the FAA allocate
threshold arbitrability questions to courts where there is a challenge to
the enforceability of the “agreement for arbitration.”   Such a challenge163

is not made here, so there is no specific FAA provision reserving that
question for courts.  The FAA’s policy favoring arbitration kicks in, and
such a claim is properly resolved by an arbitrator.

B.  Questions of Scope:
Is the Dispute Arbitrable?

Parties can seek to avoid arbitration by means other than challenging
the enforceability of the arbitration clause, of course.  The second means
of opposing arbitration in the face of a motion to compel is to claim that,
even though the agreement contains an enforceable arbitration provision,
the dispute at issue does not fall within the scope of that provision.  If
A and B have a contract relating to the painting of a fence containing an
arbitration clause encompassing disputes arising thereunder, a claim of
conversion between A and B would not relate to the painting contract and
would not be arbitrable.  The dispute would not fall within the scope of
the applicable clause, and the court would decide the merits of the
conversion dispute.

Who should resolve arbitrability questions relating to scope?  A
general preference for arbitrability suggests that scope questions are,
again, for the arbitrator.  However, § 3 requires a court to be satisfied that
“the issue involved in such suit or proceeding is referable to arbitra-
tion.”   The latter should control the former and, where a party opposing164

 9 U.S.C. § 4 (2008).163

 Id. § 3 (2008).164
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arbitration claims the dispute does not fall within the scope of the
arbitration clause, the court should make the initial arbitrability call.

Courts do not always follow this approach or consistently address
questions of scope as a kind of threshold arbitrability challenge.  In AT&T
Technologies, Inc. v. Communications Workers of America, the Supreme
Court squarely addressed the question of whether the claims at issue fell
within the scope of the applicable arbitration provision.   The Court165

turned, in answering this question, to what it deemed “[t]he principles
necessary to decide this case,” which “are not new” and “were set out
. . . over 25 years ago.”   The first was that “arbitrators derive their166

authority to resolve disputes only because the parties have agreed in
advance to submit such grievances to arbitration.”   This is a curious167

sentiment in light of First Options’s subsequent view that arbitrability
questions are “arcane” and most parties had likely not considered them.168

The second principle called upon in AT&T Technologies was that
“[u]nless the parties clearly and unmistakably provide otherwise, the
question of whether the parties agreed to arbitrate is to be decided by the
court, not the arbitrator.”   This is the First Options rule, but it ignores169

the command of §§ 3 and 4 of the FAA and is directly contrary to the
overriding arbitration-is-favored FAA policy.  It is wrong on both levels
under the analysis set forth herein.

The third principle was that, “in deciding whether the parties have
agreed to submit a particular grievance to arbitration, a court is not to rule
on the potential merits of the underlying claims.”   This principle, as170

argued herein, must be considered fundamental to the FAA in order for
it to have any effect in promoting arbitration at all, and it is part of the

 475 U.S. 643, 644 (1986).  AT&T Technologies does not address the FAA, but165

rather the Labor Management Relations Act and its arbitration provision, 29 U.S.C. §
185(a).  Id. at 646 n.4.  While aspects of the Court’s reasoning is labor-relations-
specific, courts following AT&T Technologies have ignored this fact and cited to it as
another in the line of cases applying general FAA principles.  Id. at 650-51; see, e.g.,
Stolt-Nielsen S.A. v. AnimalFeeds Int’l Corp., 130 S. Ct. 1758, 1774 (2010).

 AT&T Techs., 475 U.S. at 648 (citations omitted).166

 Id. (citing Gateway Coal Co. Mine Workers, 414 U.S. 368, 374 (1974)).167

 First Options, 514 U.S. at 945.168

 AT&T Techs., 475 U.S. at 649 (citations omitted).169

 Id.170



296 AMERICAN JOURNAL OF TRIAL ADVOCACY [Vol. 35:263

proposed means by which enforceability arbitration questions are to be
addressed, as noted above.  It is the exception to the threshold enforce-
ability rule derived from the text of §§ 3 and 4 of the FAA.  In this
context, however—whether the claims fall within the arbitration clause
—it is by definition inapposite because a scope question can never align
with the merits of the dispute.  Nonetheless, in light of these three
principles, the Court concluded that the scope question fell to the court,
and not the arbitrator.171

The most striking aspect of AT&T Technologies is that it, like much
of the Court’s arbitrability case law, fails to recognize and distinguish
between the various kinds of arbitrability questions before it.  The FAA
itself requires differentiation among the types of arbitrability questions.172

Specifically, the commands of §§ 3 and 4 of the FAA are enforceability
and scope-specific (and thus, do not apply to waiver).  Moreover, where
the arbitrability and merits questions align, the issues are presented only
in the enforceability context, as noted above.

In any event, the conclusion reached by AT&T Technologies is simple
even if it does not necessarily follow from the principles asserted,
recognize arbitration law extant, or take the different kinds of arbitrability
questions into account:  “It is the court’s duty to interpret the agreement
and to determine whether the parties intended to arbitrate” under the
scope challenge presented.   Scope, then, under AT&T Technologies,173

is for the court.   The Supreme Court’s conclusion was correct, allo-174

cating threshold questions of scope to courts, though not based on the
plain language of §§ 3 and 4 of the FAA.

The second principal Supreme Court case addressing arbitrability
questions relating to scope is Howsam v. Dean Witter Reynolds, Inc.175

Unlike AT&T Technologies, Howsam does not lump all arbitrability
questions together in deciding what goes to the arbitrator and what is for
the court.   Instead, it divides “arbitrability” into “procedural” and176

 Id. at 651.171

 See 9 U.S.C. §§ 2-4, 9-11 (2008).172

 AT&T Techs., 475 U.S. at 651.173

 See id.174

 537 U.S. 79 (2002).175

 Compare AT&T Techs., 475 U.S. at 651, with Howsam, 537 U.S. at 83-85.176
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“substantive” challenges, holding that only the latter are really arbitra-
bility questions that are for the courts.177

The defense to arbitrability at issue in Howsam was a type of statute
of limitations defense.  One party sought a determination from the court
“that the dispute was ‘ineligible for arbitration’” because the statute of
limitations embedded in the arbitration provision had elapsed.   The178

NASD arbitration rules adopted by the parties in the arbitration provision
provided “that no dispute ‘shall be eligible for submission [to arbitration]
where six (6) years have elapsed from the occurrence of event giving rise
to the . . . dispute.’”   The question presented was who should make the179

decision whether the arbitration provision had, in essence, expired or
whether the dispute between the parties was one to which the arbitration
clause applied—a question of scope.180

The starting point for the Howsam Court was the AT&T Technologies
rule, applying a default of delegation to the court absent clear and
unmistakable intent to the contrary.   The Court, then, divided putative181

“arbitrability” questions into those that can be considered “substantive,”
for the court, and those best deemed “procedural,” for the arbitrator.182

The justification for this division was the same as that in First Options
(and the opinion is authored by Justice Breyer as well):

Linguistically speaking, one might call any potentially dispositive gateway
question a “question of arbitrability,” for its answer will determine whether
the underlying controversy will proceed to arbitration on the merits.  The
Court’s case law, however, makes clear that, for purposes of applying the
interpretive rule, the phrase “question of arbitrability” has a far more limited

 Howsam , 537 U.S. at 83-85 (quoting REVISED UNIFORM  ARBITRATION ACT §177

6(c) cmt. 2 (2000), 7 U.L.A. 13 (Supp. 2002)) (“[I]n the absence of an agreement to the
contrary, issues of substantive arbitrability . . . are for a court to decide and issues of
procedural arbitrability, i.e., whether prerequisites such as time limits, notice, laches,
estoppel, and other conditions precedent to an obligation to arbitrate have been met, are
for the arbitrators to decide.”).

 Id. at 82 (citation omitted).178

 Id. (citing NAT’L ASS’N OF SEC. DEALERS, CODE OF ARBITRATION PROCEDURE,179

NASD Manual, Rule 10304 (2005), available at http://www.finra.org/web/groups/
industry/@ip/@reg/@notice/documents/notices/p013211.pdf.).

 Id. at 82-83.180

 Id. at 83.181

 Id. at 84-85.182
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scope.  The Court has found the phrase applicable in the kind of narrow
circumstance where contracting parties would likely have expected a court
to have decided the gateway matter, where they are not likely to have
thought that they had agreed that an arbitrator would do so, and, conse-
quently, where reference of the gateway dispute to the court avoids the risk
of forcing parties to arbitrate a matter that they may well not have agreed
to arbitrate.183

As with First Options, Howsam promulgates a rule based on what
“contracting parties would likely have expected” and what “they are not
likely to have thought,” and not based on the language in our policy
behind the FAA.184

What are the “substantive” arbitrability questions for the court?
Howsam holds they include whether a contract containing an arbitration
clause could be applied to a party that did not sign it (as in First Options),
whether an arbitration agreement survived a corporate merger, and
questions of “whether an arbitration clause in a concededly binding
contract applies to a particular type of controversy.”   What are the185

“procedural” arbitrability questions for the arbitrator?  They include
whether prerequisites for arbitration have been satisfied, such as waiver,
delay, “notice, laches, [and] estoppel.”   There is no recognition that186

threshold enforceability questions exist or instruction as to which
category they fall in—which is to say that Howsam avoids the Prima
Paint line of cases with a ten-foot pole.

As noted above, the explanation for this division is based on what the
court believes “is reasonable to infer that the parties intended.”   Per-187

haps realizing this was a slender reed on which to rest its newly-minted
rule, the Court puts all doctrine and analysis aside and notes that “the
NASD arbitrators [are] comparatively more expert about the meaning
of their own rule [and thus] are comparatively better able to interpret and
apply it.”   For the Court to delegate resolution of a statute-of-limita-188

 Id. at 83-84 (citation omitted).183

 Id. at 83-84.184

 Id. at 84 (citations omitted).185

 Id. at 84-85 (quoting REVISED UNIFORM  ARBITRATION ACT § 6(c) cmt. 2 (2000),186

7 U.L.A. 13 (Supp. 2002)).

 Id. at 85 (citing First Options of Chicago, Inc. v. Kaplan, 514 U.S. 938, 944-45187

(1995)).

 Howsam , 537 U.S. at 85.188
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tions question to an arbitrator based on a belief that an arbitrator can
resolve that question better than courts is unusual to say the least.

So what is the rule where scope questions are at issue?  Under First
Options, as applied by Howsam, they are for the court.  This conclusion
is reached by putting scope questions into the category of “substantive”
arbitrability.   This author agrees that scope questions fall into the189

category of substantive arbitrability, but for an entirely different reason:
FAA § 3 states that courts should decide questions relating to whether
a dispute is “referable to arbitration.”

Questions of arbitrability relating to the scope of an arbitration clause
present one wrinkle absent in the other two arbitrability contexts:  where
there are multiple parties, claims or both, and some fall within an arbi-
tration clause and some do not.  Where an arbitration agreement is held
unenforceable or there has been waiver of the right to arbitrate, the
question of the arbitrability of the claims at issue is by necessity one that
will govern all parties and all claims.  With questions of scope, however,
whether a dispute is arbitrable may have different answers where multiple
claims are asserted, claims are asserted against multiple parties, or both,
and some (but not all) of those claims fall within the scope of the
arbitration clause.

For example, a plaintiff might assert claims against a particular
defendant relating to a contract containing an arbitration clause as well
as claims totally unrelated to that contract or the relationship created
thereby.  In such a case, the former might be arbitrable and the latter not.
Or, a plaintiff may assert different causes of action relating to the same
underlying facts (e.g., securities fraud), some of which may not be
arbitrable, or claims against signatories and non-signatories to an
agreement to arbitrate.   Or, parties might have agreed to “exclud[e]190

certain claims from the scope of their arbitration agreements.”   All of191

 See id.189

 The Court has held that securities fraud claims arising under the Security and190

Exchange Act of 1933, for example, are not arbitrable.  See Wilko v. Swan, 346 U.S.
427, 438 (1953), overruled by Rodriguez De Quijas v. Shearson/Am. Express, Inc., 490
U.S. 477 (2001).

 Volt Info. Scis., Inc. v. Bd. of Trs. Of Leland Stanford Junior Univ., 489 U.S.191

468, 478 (2001) (citing Mitsubishi Motors Corp. v. Soler Chrysler-Plymouth, Inc., 473
U.S. 614, 628 (1985)).
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which is to say that a court may be presented with both arbitrable and
non-arbitrable claims on account of scope.

Where claims fall both within and outside of an arbitration clause, the
general and the specific are in conflict.  The general pro-arbitration policy
would inclusively shepherd all claims and parties to arbitration; the
specific mandate of § 2 of the FAA, however, is to enforce the intent of
the parties because arbitrability is, at core, a matter of consent  and192

contractual agreement.   Thus, absent an agreement to arbitrate a193

particular claim, there can be no arbitration.   The solution is simple:194

the specific should control over the general, and non-arbitrable claims
(and claims by or against parties who are not parties to an arbitration
agreement) do not belong in arbitration.  Courts have generally been
faithful to this rule.195

C.  Delegation of Questions of Arbitrability

Where one party moves to compel arbitration, and the other responds
arguing either that the arbitration clause is unenforceable or the dispute
does not fall within the scope of the arbitration clause, the threshold

 Stolt-Nielsen S.A. v. AnimalFeeds Int’l Corp., 130 S. Ct. 1758, 1773 (2010)192

(citing Volt, 489 U.S. 468) (“[A]rbitration ‘is a matter of consent, not coercion.’”).

 Rent-A-Center, W., Inc. v. Jackson, 130 S. Ct. 2272, 2776 (2010) (“The FAA193

reflects the fundamental principle that arbitration is a matter of contract.”).

 See 9 U.S.C. § 2 (2008).194

 See, e.g., EEOC v. Waffle House, Inc., 534 U.S. 279, 289 (2002) (The FAA195

“ensures the enforceability of private agreements to arbitrate, but otherwise does not
purport to place any restriction on a nonparty’s choice of a judicial forum.”);
Mitsubishi, 473 U.S. at 620 n.7 (Courts are to determine whether the claims among the
parties fall within the scope of the arbitration clause, and whether to compel to
arbitration those claims that do and retain jurisdiction over those claims that do not.);
Dean Witter Reynolds, Inc. v. Byrd, 470 U.S. 213, 217 (1985) (Where a court is faced
with arbitrable and non-arbitrable claims, it must compel the former to arbitration and
let the others proceed in a bifurcated proceeding.).  Waffle House dealt specifically with
whether the EEOC could bring an action against an employer, Waffle House, Inc., on
behalf of an employee who had an arbitration agreement with that employer, holding
that, as the EEOC was not a party to that agreement, it was not bound by it and could
proceed in court.  534 U.S. at 294.  This rule is both sensible and right, though contrary
to what the employer Waffle House argued.  Id. at 292.  But, as has been noted, “it’s
OK to be against Waffle House but for waffles.”  Dahlia Lithwick, Double Dipping at
the Waffle House, SLATE (Oct. 11, 2001), http://www.slate.com/id/117140.
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arbitrability question is for the court.   This rule conforms to the specific196

commands of §§ 3 and 4 of the FAA (compel arbitration absent questions
of scope (whether the issue is referable to arbitration) and absent
questions of enforceability (whether the making of the agreement is at
issue)).  The specific provisions of the FAA control over a general policy
preference for arbitration, which would delegate such questions to the
arbitrator.

But what if the parties have, despite Justice Breyer’s assumption,197

specified in their arbitration clause who should decide questions of
threshold arbitrability?  That was the issue in Rent-A-Center West, Inc.
v. Jackson.   Rent-A-Center is a straight-forward threshold enforce-198

ability case in which the threshold challenge was unconscionability.199

Jackson had argued that the agreement to arbitrate

was substantively unconscionable because it contained one-sided coverage
and discovery provisions and a provision specifying that the arbitrator’s fee
was to be equally shared by the parties.  Jackson also argued that the
Agreement was procedurally unconscionable because the form contract was
presented to him as a non-negotiable condition of his employment.200

Aside from these aspects of the agreement’s arbitration provision,
Jackson did not challenge any portion of the contract.201

Rent-A-Center comes right out of the Prima Paint playbook.  Prior
decisions, the Court reiterated, held that arbitrators addressed “‘the
contract as a whole, either on a ground that directly affects the entire
agreement . . . , or on the ground that the illegality of one of the contract’s
provisions renders the whole contract invalid.’”   “[C]hallenges202

specifically [to] the validity of the agreement to arbitrate,” in contrast,

 See 9 U.S.C. §§ 3-4 (2008).196

 See Howsam v. Dean Witter Reynolds, Inc., 537 U.S. 79, 83-84 (2002) (referring197

to questions of arbitrability as questions upon which parties often might not focus).

 130 S. Ct. 2272, 2778 (2010).198

 Rent-A-Center, 130 S. Ct. at 2776.199

 Jackson v. Rent-A-Center W., Inc., 581 F.3d 912, 914 (9th Cir. 2009), rev’d, 130200

S. Ct. 2772 (2010).

 Id. at 915.201

 Rent-A-Center, 130 S. Ct. at 2778 (quoting Buckeye Check Cashing, Inc. v.202

Cardegna, 546 U.S. 440, 444 (2006)). 
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are for the court.   So, was Jackson’s arbitrability challenge one reserved203

for the court?  No.   The Court moved the goal line.  Jackson’s challenge204

to the agreement to arbitrate was not one for the court, Rent-A-Center
instructed, “unless Jackson challenged the delegation provision specifi-
cally.”205

The new rule: Challenge the contract as a whole?  For the arbitrator.206

Challenge a provision of the contract that renders the entire contract
unenforceable?  For the arbitrator.   Challenge “the validity of the207

agreement to arbitrate”?   Depends.  Though Prima Paint said in no208

uncertain terms that courts consider “issues relating to the making . . .
of the agreement to arbitrate,”  it is the relevant portion of “the209

agreement to arbitrate” that must be challenged for a court to decide the
threshold arbitrability issue after Rent-A-Center.  Otherwise, the210

question is for the arbitrator.211

Instead of focusing on the arbitration agreement’s delegation provi-
sion, Jackson had argued that other aspects of the agreement—lack of
mutuality and fee-sharing arrangements, among other things—were
unconscionable.   The delegation provision, therefore, remained, in the212

Court’s view, “uncontested,”  and the Court enforced it.   The dispute213 214

was sent to the arbitrator, whose first task would be to determine whether
the agreement to arbitrate was void for unconscionability.   If Jackson215

had challenged the arbitration agreement’s delegation provision, however,
the enforceability of the arbitration clause would likely have been decided
by the courts.  Prima Paint redux.

 Id. at 2778 (quoting Buckeye, 546 U.S. at 444).203

 See id.204

 Id. at 2779 (emphasis added).205

 Id. at 2778 (citations omitted).206

 Id. at 2778 (citations omitted).207

 Id. at 2778.208

 388 U.S. at 404.209

 Rent-A-Center, 130 S. Ct. at 2779.210

 See id.211

 Id. at 2786-87 & n.9 (Stevens, J., dissenting).212

 Id. at 2779 (emphasis omitted) (citation omitted).213

 See id.  214

 See id. at 2781.215
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With respect to statutory language and overall policy, Rent-A-Center
commits the same transgressions as Prima Paint writ large.  It sends a
question going to the enforceability of an arbitration clause off to the
arbitrator where §§ 3 and 4 explicitly require court resolution of questions
going to “‘the making of the agreement.’”   Jackson sued, his employer216

moved to compel arbitration, and Jackson argued that the arbitration
agreement was unconscionable, and therefore, unenforceable.   The217

enforceability of the agreement to arbitrate was at issue.   The threshold218

question should have been for the courts under the express language of
the FAA.219

Further, approaching the case ex ante, it was not clear which line of
precedent would apply, Prima Paint or First Options.  We are told that
Prima Paint is the right analytical framework, but the district court did
not think so, analyzing the issue under the First Options rule instead (and
correctly concluding that the issue was for the arbitrator under that
analysis).   The Rent-A-Center dissent also notes that “[t]wo different220

lines of cases bear on the issue of who decides a question of arbitrability
respecting validity, such as whether an arbitration agreement is unconscio-
nable,”  conceding that “[w]e might have resolved this case by simply221

 Id. at 2776 (quoting 9 U.S.C. § 4 (2008)).216

 Jackson v. Rent-A-Center W., Inc., 581 F.3d 912, 914-15 (9th Cir. 2009), rev’d,217

130 S. Ct. 2772 (2010).

 Id. at 915.218

 The Court, as before, guiltily admitted that the case followed “a line of cases219

neither party has asked [the Court] to overrule.”  Rent-A-Center, 130 S. Ct. at 2778. 
Again, the Court seemed to be following its prior case law out of default rather than
reconsidering a line of cases that, as noted herein, is inconsistent and difficult to apply.

 See id. at 2777 n.1.  The Court distinguishes the First Options rule, saying that220

it only “‘pertains to the parties’ manifestation of intent, not the agreement’s validity.’” 
Id.  This makes sense in that in First Options, the threshold arbitrability question went
to the lack of shared intent to arbitrate (because one party argued it was not a party to
the contract with the arbitration) and not to the validity of an arbitration agreement that
formed part of a contract into which the parties had unquestionably entered (i.e., the
Kaplans had not argued there was any enforceability problem with the contract or its
arbitration clause other than the fact that they were not bound by it).   First Options of
Chicago, Inc. v. Kaplan, 514 U.S. 938, 941 (1995).  This distinction eluded the courts
below, however, and turned FAA §§ 3 and 4 on their head.  Sections 3 and 4 of the
FAA require courts to decide threshold questions where the “making” of the agreement
to arbitrate is at issue (which would include questions going to the parties’ intent to
enter into the contract).  

 Rent-A-Center, 130 S. Ct. at 2783 (Stevens, J., dissenting) (emphasis omitted).221
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applying the First Options rule.”   Under First Options, Rent-A-Center222

presents an arbitrability question for the arbitrator, as there is a clear and
unmistakable intent to delegate threshold questions, which was the district
court’s conclusion.   Under the Prima Paint rule, as it existed prior to223

Rent-A-Center, the arbitrability question was for the court because there
was a challenge to the agreement to arbitrate, which was the Ninth
Circuit’s conclusion.  And, of course, under the new Prima Paint rule,
Rent-A-Center allocates the question of arbitrability to the arbitrator
where there is a challenge to the arbitration clause but not to the part of
that clause that provides for arbitration specifically.

Rent-A-Center’s parsing of the arbitration agreement into component
parts is of potentially great import.   Parties who agree to arbitrate224

usually do more than say just that.  Arbitration provisions specify things,
such as where the arbitration will be held, what rules will apply, how the
arbitrators will be selected, and how the arbitration is to be initiated.  If
courts can parcel out of “the agreement for arbitration,” for FAA §§ 3
and 4 purposes, a specific subpart which in itself must be challenged in
order to allocate a threshold question to the courts, it will be even harder
than before to challenge arbitrability in a manner that assigns the
threshold question to the courts.  As the Rent-A-Center dissent notes, “[a]
party must [now] lodge a challenge with even greater specificity than

 Id. at 2784.  The Rent-A-Center dissent, applying First Options, concludes that222

arbitrability is for the courts, since the “Respondent’s claim that the arbitration
agreement is unconscionable undermines any suggestion that he ‘clearly’ and
‘unmistakably’ assented to submit questions of arbitrability to the arbitrator.”  Id.
(citations omitted).  The dissent recognizes, however, the difference between the two
rules and the different bases on which they operate, parties’ intent versus what is
challenged specifically as unenforceable, contract or arbitration clause.  Id. at 2785-86
(“In cases like First Options, we are concerned with the parties’ intentions.  In cases
like Prima Paint, we are concerned with how the parties challenge the validity of the
agreement.”).  This is a problematic application of the First Options rule because there
is clear and unmistakable evidence of delegation.  To begin resolving First Options
delegation questions by inquiring into the nature of the challenge to arbitrability (as
opposed to the nature of the arbitration provision as an expression of the parties’ intent)
is to confuse First Options and Prima Paint.

 Rent-A-Center, 130 S. Ct. at 2777 n.1.223

 The agreement to arbitrate in Rent-A-Center was a stand-alone agreement and224

not part of Jackson’s employment contract with Rent-A-Center.  Rent-A-Center, 130
S. Ct. at 2779 (“In this case [unlike Prima Paint or Buckeye], the underlying contract
is itself an arbitration agreement.”).  But, as the Court notes, “that makes no dif-
ference.”  Id.
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what would have satisfied the Prima Paint Court.”   This compounds225

one of the principle problems with the Prima Paint rule.  If it is difficult
to imagine how a party might challenge an agreement to arbitrate, the
potential for a plausible challenge to part of an agreement to arbitrate
(e.g., the delegation provision) is even more remote.   Thus, the Court226

effectively takes a rule, the Prima Paint rule, which all but ensures
delegation to an arbitrator of enforceability questions, and makes it even
more likely to result in delegation to the arbitrator.227

How should Rent-A-Center have come out?  Under FAA §§ 3 and 4,
the answer is clear:  Courts must ensure themselves that the making of
the agreement to arbitrate is not in issue under the language of the FAA
when there is a challenge to the enforceability of the arbitration agree-
ment.   Thus, the question properly falls to the courts.   Further, the228 229

threshold arbitrability question had nothing to do with the merits of the
suit, which concerned race discrimination and retaliation,  so there was230

no reason to delegate the threshold enforceability question to the
arbitrator despite the explicit commands of FAA §§ 3 and 4.  This means
that a delegation provision will effectively make no difference if a
challenge to the enforceability of that provision (or any other aspect of
“‘the making of the agreement for arbitration’”) is asserted.   Nonethe-231

less, §§ 3 and 4 of the FAA should control.

 Id. at 2787 (Stevens, J., dissenting).225

 The Court recognizes this fact, but makes little of it.  Rent-A-Center, 130 S. Ct.226

at 2778 (“In some cases the claimed basis of invalidity for the contract as a whole will
be much easier to establish than the same basis as applied only to the severable
agreement to arbitrate.”).

 Justice Stevens, in the Rent-A-Center dissent, noted the problems inherent with227

the court’s parsing of the arbitration provision.  See Rent-A-Center, 130 S. Ct. at 2786
(Stevens, J., dissenting) (“Prima Paint and its progeny allow a court to pluck from a
potentially invalid contract a potentially valid arbitration agreement.  Today the Court
adds a new layer of severability—something akin to Russian nesting dolls—into the
mix:  Courts may now pluck from a potentially invalid arbitration agreement even
narrower provisions that refer particular arbitrability disputes to an arbitrator.”).

 9 U.S.C. §§ 3-4 (2008).228

 See id.229

 Jackson v. Rent-A-Center W., Inc., 581 F.3d 912, 914 (9th Cir. 2009), rev’d, 130230

S. Ct. 2772 (2010).

 Rent-A-Center, 130 S. Ct. at 2776 (quoting 9 U.S.C. § 4 (2008)).231
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What about instances where parties have agreed to delegate arbitra-
bility questions, and a challenge is made to arbitrability based on scope
or waiver?  As to waiver, policy dictates resolution by an arbitrator, the
specific FAA language is silent, and the parties’ agreement (under this
hypothetical set of facts) allocates arbitrability (including waiver) to the
arbitrator as well.  There is no conflict among any of these.  Waiver goes
to the arbitrator where there is a delegation provision, and the delegation
provision makes no difference.

As to a threshold arbitrability challenge based on scope, however, a
conflict exists.  General policy allocates these questions to the arbitrator
and the contract does the same, but FAA §§ 3 and 4 require resolution
by the court.  Thus, the question is whether the dictates of FAA §§ 3 and
4 can be superseded by contract such that the parties can make a
delegation contrary to the FAA’s mandate to courts.  As the Court
properly concludes in the context of parties’ modification of the § 10
standards, discussed below, threshold questions are governed by the §§
3 and 4 standards, and to allow parties to tinker with those provisions is
to allow them to rewrite the statute.   While the general arbitration232

preference would give parties’ greater leeway, the specific language of
the FAA must control.  Scope challenges in the context of a delegability
provision are for the courts, delegability provision notwithstanding.
Therefore, at the end of the day, a threshold arbitrability delegation
provision accomplishes nothing.

V.  Standards of Appeal and Section 10

Thus far, this Article has looked at two of the three powers the FAA
allocates to the courts:  the power to preempt state law and the power to
compel arbitration.  With respect to the § 2 power to preempt, the general
policies and the specific powers align.   Both suggest that state law233

which stands in the way of parties’ agreements as to how arbitration
should proceed should be preempted.   With respect to courts’ §§ 3 and234

4 powers, there is a divergence between the general and the specific, with

 See discussion supra Part V.232

 See discussion supra Part III.233

 See discussion supra Part III.234
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the former suggesting threshold arbitrability questions are for the
arbitrator, and the latter requiring court resolution of certain questions
of arbitrability.235

The third specific power allocated to courts under the FAA is the
power to vacate an arbitration award under § 10.   At first blush, § 10236

presents a conflict between the general and the specific.  General pro-
arbitration policy counsels for deference to arbitrators’ awards, but the
specific power under § 10 of the FAA requires review of arbitrators’
decisions.  There is no conflict in practice, however, as the standards set
forth in § 10 are highly deferential.   Exercise of the specific power237

allocated to courts under § 10 of the FAA and the deference afforded
arbitration awards thus give effect to the proposition that “[t]he FAA . . .
envisions a limited role for courts.”   The general and the specific238

align.239

However, there are two instances in which a conflict between the
general and the specific can arise in connection with vacatur of arbitration
agreements under § 10.  The first deals with the mutability of the § 10
standards—whether parties can require courts to review arbitration
awards with less deference than the FAA contemplates.  The general FAA
policy suggests that parties should be free to so agree, as this would give
parties greater freedom in connection with their ability to write the rules

 See discussion supra Part IV.235

 9 U.S.C. § 10 (2008). As noted above, § 9 addresses confirmation of an236

arbitration award, but it is a default that kicks in if FAA §§ 10 (vacatur) and 11
(modification) are not in play.  

 That the § 10 standards are deferential is not to say that they are non-existent. 237

Courts presented with arbitration awards that are truly awful will, at some point,
exercise their power to vacate.  For example, in Raymond James Financial Services,
Inc. v. Bishop, the Fourth Circuit recognized that, under the FAA, the “standard of
review [is] ‘among the narrowest known at law,’” and observed how “rare” vacatur of
an arbitration award should be, and it remained “mindful of a potential danger” in
remanding to an arbitration panel for further clarification.  596 F.3d 183, 184, 191 (4th
Cir. 2010) (quoting Apex Plumbing Supply, Inc. v. U.S. Supply Co., 142 F.3d 188, 193
(4th Cir. 1998)).  Nonetheless, the arbitration award before it evidenced a “lack of
clarity,” was “peculiar,” lacked “coherence,” was “not really very clear,” was “in-
scrutable,” had “evident incoherence,” and was “exceedingly obscure, to say the least.” 
Bishop, 596 F.3d at 187-88, 191.  Bishop demonstrates that, at some point, arbitrators
can get it so wrong that § 10 comes into play.

 Rent-A-Center, 130 S. Ct. at 2782 (Stevens, J., dissenting).238

 See id.239
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governing their alternative dispute resolution.   The specific rule240

announced by the Court in Hall Street Associates, L.L.C. v. Mattel, Inc.,241

however, does not give effect to the general FAA policy and properly
confines the role of the courts to that contemplated by § 10 standards.242

In Hall Street, the arbitration clause at issue provided that courts “shall
vacate, modify or correct any award: (i) where the arbitrator’s findings
of fact are not supported by substantial evidence, or (ii) where the
arbitrator’s conclusions of law are erroneous.”   Review of factual243

findings for “substantial evidence” and review of conclusions of law for
“error” contemplate far more reaching review than the standards set forth
in § 10.244

Following the appeal of the arbitrator’s ruling, the district court
applied the parties’ less deferential standard of review, vacated the award,
and sent the case back to the arbitrator.   The arbitrator entered a second245

award, which the district court confirmed, again applying the standard
of review set forth in the parties’ agreement.   The Ninth Circuit246

reversed, instructing the district court to confirm the arbitration award
“‘unless . . . the award should be vacated on the grounds allowable under
. . . § 10, or modified or corrected under the grounds allowable under . . .
§ 11.’”   The Supreme Court agreed, and its holding was categorical:247

“[Sections] 10 and 11 respectively provide the FAA’s exclusive grounds
for expedited vacatur and modification.”248

Importantly, and for the first time, the Court considered the tension
between the general policy underlying the FAA and its specific textual

 See Stolt-Nielsen S.A. v. AnimalFeeds Int’l Corp., 130 S. Ct. 1758, 1773-74240

(2010).

 552 U.S. 576, 583 (2008).241

 See Hall St., 552 U.S. at 586.242

 Id. at 579 (citation omitted).243

 Id. at 579-81; see also United Paperworkers Int’l Union v. Misco, Inc., 484 U.S.244

29, 38 (1987) (noting that courts “do not sit to hear claims of factual or legal error by
an arbitrator as an appellate court does in reviewing decisions of lower courts”).

 Hall St., 552 U.S. at 580.245

 Id.246

 Id. at 581 (quoting Hall St. Assocs. v. Mattel Inc., 113 F. App’x 272, 273 (9th247

Cir. 2004).

 Id. at 584 (emphasis added).  248
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commands,  the former of which would have counseled for permitting249

parties to modify the restrictive review standards and the latter of which
would not.  In considering this tension, the Court observed (of the250

FAA’s general policy preference) that “arbitration is a creature of
contract, and the FAA is ‘motivated, first and foremost, by a congressio-
nal desire to enforce agreements into which parties ha[ve] entered.’”  251

The Court (rightly) emphasized the text of the FAA over generalized
policy considerations, however:

[It] is certainly right that the FAA lets parties tailor some, even many
features of arbitration by contract, including the way arbitrators are chosen,
what their qualifications should be, which issues are arbitrable, along with
procedure and choice of substantive law.  But to rest this case on the general
policy of treating arbitration agreements as enforceable as such would be
to beg the question, which is whether the FAA has textual features at odds
with enforcing a contract to expand judicial review following the
arbitration.252

The Court thus resolved the general-specific tension in favor of the
specific, concluding “that the text [of the FAA] compels a reading of §§
10 and 11 categories as exclusive.”   However, the Court did not rest253

its holding on the principle that the specific should control the general.
It instead looked to the §§ 10 and 11 standards and noted their application
to “egregious departures from the parties’ agreed-upon arbitration.”  254

Then, applying the principle of ejusdem generis,  the Court concluded255

 See id. at 583-84.249

 See id.250

 Id. at 585 (alteration in original) (quoting Dean Witter Reynolds v. Byrd, 470251

U.S. 213, 220 (1985)).

 Id. at 586 (emphasis added).  This is unique among the Supreme Court’s arbi-252

tration case law in recognizing the specific-general tension.

 Id.  The Court also noted that “the text [of § 9] is otherwise problematical for”253

the party seeking to expand the grounds for judicial review.  Id. at 587 n.6.

 Id. at 586.254

 Ejusdem generis provides that “‘[w]here general words follow specific words255

in a statutory enumeration, the general words are construed to embrace only objects
similar in nature to those objects enumerated by the preceding specific words.’”  Wash.
State Dep’t of Soc. & Health Servs. v. Guardianship Estate of Keffeler, 537 U.S. 371,
384 (2003) (alteration in original) (quoting Circuit City Stores, Inc. v. Adams, 532 U.S.
105, 114-15 (2001)).
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that nothing contemplating a lack of deference to arbitrators belonged
among the § 10 standards.256

Moreover, the content the Court gives to the FAA’s pro-arbitration
policy is not what one might have expected.  When the Court considers
what general FAA policy might require, it interprets the “national policy
favoring arbitration” as supporting its interpretation of the exclusive §
10 grounds  (which is, as argued herein, backwards).  It notes that the257

FAA’s policy is not merely to defer to parties’ decisions as to how their
arbitration is to proceed, but instead “favor[s] arbitration with just the
limited review needed to maintain arbitration’s essential virtue of
resolving disputes straightaway.”   This imposes specific content on258

a general preference that is seemingly plucked from the air and is contrary
to myriad past statements by the Court as to what the general policy
favoring arbitration really means.  The Court has stated, for example, that
it is a “fundamental principle that arbitration is a matter of contract,”259

and that “private arbitration agreements are enforced according to their
terms.”   Indeed, to graft an “essential virtue of resolving disputes260

straightaway”  onto the general policy preference for arbitration is261

directly contrary to the Court’s own statement that “the basic objective
in this area is not to resolve disputes in the quickest manner possible, no
matter what the parties’ wishes, but to ensure that commercial arbitration
agreements, like other contracts, ‘are enforced according to their
terms.’”   The Court recognized this contradiction, but little comes of262

it.   All of which is to say that Hall Street reaches the right result—the263

 See Hall St., 552 U.S. at 586.  This explanation is unconvincing.  To note the256

nature of the § 10 standards and observe that they are of a particular nature is to beg the
question whether such standards can be modified in the first instance.  It might say how
the standards could be modified, but not if.  

 See id. at 588.257

 Id. (emphasis added).258

 Rent-A-Center, W., Inc. v. Jackson, 130 S. Ct. 2272, 2776 (2010).259

 Volt Info. Scis., Inc. v. Bd. of Trs. of Leland Stanford Junior Univ., 489 U.S.260

468, 478 (2001).

 Hall St., 552 U.S. at 588.261

 First Options of Chicago, Inc. v. Kaplan, 514 U.S. 938, 947 (1995) (emphasis262

added) (citations omitted) (quoting Mastrobuono v. Shearson Lehman Hutton, Inc., 514
U.S. 52, 54 (1995)).

 See Hall St., 552 U.S. at 588 (recognizing prior case law and “‘reject[ing] the263

suggestion that the overriding goal of the FAA was to promote the expeditious
resolution of claims’”). 
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§ 10 standards are not open to modification by the parties—but by faulty
reasoning that is at odds with much of what the Court has said about
arbitration in the past.

Can the standards for review of arbitration be not expanded but
contracted such that courts are even less deferential to arbitrators’ awards
than § 10 contemplates?  Hall Street does not say.  Its reasoning—a
general policy favoring arbitration includes a preference for expeditious
resolution of disputes—suggests that such contraction would be permit-
ted.   If the FAA is all about the streamlined nature of arbitration, the264

more expeditious the better.  In fact, some language in Hall Street leaves
this possibility open, noting that “the statutory text [of §§ 10 and 11]
gives us no business to expand the statutory grounds.”   Other state-265

ments in Hall Street suggest that contraction or expansion of the grounds
for review would be impermissible.   The Court considers this question266

as a sort of afterthought, noting that its decision “do[es] not purport to
say that [the §§ 10 and 11 standards] exclude more searching review,”
but went on to explain that this refers to “authority outside the [FAA],”
such as state statutory or common law arbitration standards.267

Whether review of arbitration decisions can be even more restrictive
than the standards set forth in § 10 thus remains an open question under
current case law.  Under the reasoning applied in Hall Street, such a limit
would be proper; applying the general preference for arbitration embod-
ied in the FAA, it would be proper as well.  In contrast, the specific FAA
command that courts must follow § 10 says that courts should counsel
against modification by parties of the enumerated standards.  The
conclusion reached herein is that the primacy of the specific over the
general dictates that the § 10 standards should be exclusive.268

 See id. at 590.264

 Id. at 589 (emphasis added).265

 See, e.g., id. at 584 (“[Sections] 10 and 11 respectively provide the FAA’s266

exclusive grounds for expedited vacatur and modification.”).

 Id. at 590 (emphasis added).267

 It also remains unclear whether Hall Street applies to courts as well.  That is,268

while Hall Street forecloses parties’ abilities to expand the § 10 standards, it does not
address whether courts can do so.  There is a split in circuit authority relating to
whether “manifest disregard” of the law—a § 10 vacatur ground courts have invented
and applied in reviewing arbitration awards—is a valid basis by which an arbitration
award can be vacated, and moreover what “manifest disregard” might mean.  See
Citigroup Global Mkts., Inc. v. Bacon, 562 F.3d 349, 354-55 (5th Cir. 2009)  The Fifth
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The second area in which the general and the specific do not align with
respect to court review of arbitrators’ rulings is where there has been
interlocutory review of a non-final award by arbitrators, as was the case
in Stolt-Nielsen S.A. v. AnimalFeeds International Corp.269

As an initial matter, judicial review of non-final arbitration decisions
is a questionable proposition.  Review of an arbitration award is just that:
review of an award.  An “award” is “[a] final judgment or decision.”270

The FAA suggests that an award is also a final decision.  Sections 10 and
11, for example, reference “the award,” a term first set forth in § 9
(establishing the right of parties to “apply . . . for an order confirming the
award”) in the context of an agreement by parties “that a judgment of the
court shall be entered upon the award made pursuant to the arbitration.”271

Judgments are final decisions, and a judgment cannot be “entered” on
a non-final issue.272

Circuit, for example, has held that Hall Street forecloses any other standard other than
those set forth in § 10, and thus the “manifest disregard” standard cannot be applied. 
See id. at 350, 355.  The Second and Ninth Circuits view “manifest disregard” of the
law “as a judicial interpretation of the district court’s power under § 10(a)(4) to vacate
an award where the ‘arbitrator exceeded [his] powers’ or ‘so imperfectly executed them
that a mutual, final, and definite award . . . was not made.”  See Frazier v. CitiFinancial
Corp., LLC, 604 F.3d 1313, 1323 (11th Cir. 2010) (alteration in original) (quoting 9
U.S.C. § 10(a)(4) (2008)). That is, “manifest disregard” is “shorthand for a statutory
ground under the FAA, specifically 9 U.S.C. § 10(a)(4)” and thus merely a restatement
of an existing § 10 ground.  Comedy Club, Inc. v. Improv W. Assocs., 553 F.3d 1277,
1290 (9th Cir. 2009).  The Sixth Circuit, in turn, has held that

while Hall Street “significantly reduced the ability of federal courts to vacate
arbitration awards for reasons other than those specified in 9 U.S.C. § 10, . . . it did
not foreclose federal courts’ review for an arbitrator’s manifest disregard of the
law” because it held only that the FAA prohibits private parties from supplementing
by contract the FAA’s statutory grounds for vacatur, without expressly addressing
whether those grounds may be supplemented judicially.

Frazier, 604 F.3d at 1323-24 (alteration in original) (quoting Coffee Beanery, Ltd. v.
WW, L.L.C., 300 F. App’x 415, 418-19 (6th Cir. 2008)).  The Supreme Court has
deferred decision as to whether “manifest disregard” remains viable post-Hall Street. 
See Stolt-Nielsen S.A. v. AnimalFeeds Int’l Corp., 130 S. Ct. 1758, 1768 n.3 (2010).

 130 S. Ct. 1758, 1778-79 (2010).269

 BLACK’S LAW D ICTIONARY  157 (9th ed. 2009).270

 9 U.S.C. § 9 (2008) (emphasis added). 271

 Whether courts properly reviewed this threshold question was addressed by the272

Stolt-Nielsen opinion in a footnote.  Stolt-Nielsen, 130 S. Ct. at 1767 n.2.  The most
that can be said by way of justification for the Court’s decision to entertain the question
before it was that “petitioners have demonstrated sufficient hardship.”  Id.
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That question aside, interlocutory review of arbitrators’ decisions by
the Supreme Court in Stolt-Nielsen (the only Supreme Court interlocutory
review case in the arbitration context) demonstrates virtually no deference
to arbitrators.   The question presented was whether class arbitration273

was permitted where the arbitration agreement neither permitted nor
barred it.   The arbitrators had ruled that it was permitted, after which274

they allowed appeal to the court for the sake of expediency because, if
the arbitrators were wrong, prolonged class arbitration would have been
for naught.   The Stolt-Nielsen Court reversed the decision of the275

arbitrators, and it did so with zeal.276

The merits of the Court’s decision (absent explicit agreement by the
parties, class arbitration is not permitted) are beside the point in this
context.  The basis for its decision, however, is striking.  The Court
purported to apply the deferential § 10 standards to the question before
it.   It concluded that the arbitrators had committed reversible error277

because “the panel proceeded as if it had the authority of a common-law
court to develop what it viewed as the best rule to be applied in [the]
situation.”   That is, “the panel considered only whether there was any278

good reason” for a contrary result.   The Court stated “[t]he conclusion279

is inescapable that the panel simply imposed its own conception of sound
policy.”280

“Inescapable”?  Hardly.  According to the Court, the panel erred in
concluding that class arbitration was allowed simply by looking to “its
own conception of sound policy.”   The worst the Court could accuse281

the arbitrators of was issuing a ruling resting on a questionable founda-

 See id. at 1775-77. 273

 Id. at 1764.274

 Id. at 1766.275

 Id. at 1777 (insinuating that class arbitration is inconsistent with arbitration276

generally).

 See id. at 1767 (Unlike an arbitration award, “an arbitration decision may be277

vacated under § 10(a)(4) of the FAA on the ground that the arbitrator ‘exceeded [his]
powers.’”).

 Id. at 1769.278

 Id.279

 Id.280

 Id. at 1769-70.281
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tion: “‘It is only when [an] arbitrator strays from interpretation and
application of the agreement and effectively “dispenses his own brand
of industrial justice” that his decision may be unenforceable.’”   How282

the Hall Street panel arrived at its decision does not seem to rise to this
level.   Writing on a clean slate,  it is difficult to reconcile Stolt-283 284

Nielsen’s holding with the deference embodied in § 10.
Further, the Court did not assert that the arbitrators had recognized

and disregarded the law, an established basis for vacatur under § 10(4),
the provision on which Stolt-Nielsen relied.   There was nothing in the285

opinion suggesting that prior law mandated the rule set forth by the Court;
indeed, the Court noted that the arbitration panel believed prior law
required its holding.  Instead, the Court’s decision to vacate rested on286

nothing more than its derogation of the reasoning by which the panel
reached its conclusion.  It is well-established, however, that an arbitrator
need not even set forth her reasoning.   Further, the “[c]ourt does not287

review the language used by, or the reasoning of, the arbitrator . . . . 
[The] [c]ourt looks only to the result reached.”   While courts have288

concluded that the reasoning of an arbitrator can be at issue where the

 Stolt-Nielsen, 130 S. Ct. at 1767 (alteration in original) (quoting Major League282

Baseball Players Ass’n v. Garvey, 532 U.S. 504, 509 (2001)).

 Id. at 1770.283

 The Court had addressed class arbitration in Green Tree Financial Corp. v.284

Bazzle, but no opinion in that case commanded a majority of the Court.  539 U.S. 444,
447 (2003).  Stolt-Nielsen admits that Bazzle “did not establish the rule to be applied
in deciding whether class arbitration is permitted.”  Stolt-Nielsen, 130 S. Ct. at 1772. 
Stolt-Nielsen was thus the Court’s first precedential pronouncement on the permis-
sibility of class arbitration.

 See, e.g., Stroh Container Co. v. Delphi Indus. Inc., 783 F.2d 743, 750 (8th Cir.285

1986).

 Stolt-Nielsen, 130 S. Ct. at 1770-71 (“The arbitration panel thought that Bazzle286

‘controlled’ the ‘resolution’ of the question” before it.).  The Court also noted the
arbitrators “found persuasive the fact that other arbitrators ruling after Bazzle had
construed ‘a wide variety of clauses in a wide variety of settings as allowing for class
arbitration.’”  Id. at 1766 (citation omitted).  Consequently, to say that the arbitration
panel made a decision based on nothing more than its own faulty reasoning, as the
Court concluded, is unsupportable.  

 See, e.g., Lincoln Nat’l Life Ins. Co. v. Payne, 374 F.3d 672, 674-75 (8th Cir.287

2004); Stroh Container Co., 783 F.2d at 750.

 Anderman/Smith Operating Co. v. Tenn. Gas Pipeline Co., 918 F.2d 1215, 1219288

n.3 (5th Cir. 1990).
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award is “‘based on reasoning so palpably faulty that no judge, or group
of judges, ever could conceivably have made such a ruling,’”  the fact289

of the dissent in Stolt-Nielsen forecloses this possibility.290

Stolt-Nielsen is unique among the body of Supreme Court arbitration
case law in its inexplicable application of a non-deferential § 10 review
standard.  It may stand for the proposition that the § 10 standards
applicable to review of a final award of arbitrators are to be applied
differently in the context of interlocutory review.  The fact that the Court
reviewed the arbitrator’s decision concerning class arbitration was no
coincidence either, as the Court has very strong views on the subject.291

Regardless, the § 10 standards say what they say, and courts must be
faithful to the text of the FAA and enforce those standards.  The Court’s
ruling in Stolt-Nielsen did not do this.292

VI.  Conclusion

There is every reason to think that arbitration is a good thing.
Arbitration allows parties to pick their decision makers, who may require
special expertise; to proceed more quickly and informally than in court;
to maintain confidentiality; to limit and stream-line what can otherwise
be burdensome and expensive discovery; and to resolve disputes in a less
adversarial setting.

When the question is presented whether a case is to go to arbitration
or proceed in court, the stakes can be high.  The lack of privacy in court
can be a strong incentive for a litigant with dirty laundry to seek the
privacy of arbitration.  Perceived bias by juries against certain classes
of defendants may caution against proceeding in court.  The near-
unreviewability of arbitration awards can be unnerving in suits where the
amounts at issue are sizable.  For these reasons, among others, the
importance of the question whether arbitration should take place cannot
be overstated.

 Cytyc Corp. v. DEKA Prods. Ltd. P’ship, 439 F.3d 27, 34 (1st Cir. 2006)289

(quoting Advest, Inc. v. McCarthy, 914 F.2d 6, 8-9 (1990)).

 See Stolt-Nielsen, 130 S. Ct. 1779-82 (Ginsburg, J., dissenting).290

 See discussion supra Part III.291

 See Stolt-Nielsen, 130 S. Ct. at 1777.292
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Courts faced with questions relating to arbitration must decide the
standards by which they are to be resolved as well as who should resolve
them.  Those standards can come from two sources: the FAA’s general
pro-arbitration policy and its specific statutory provisions.   Those bases293

for decision can be, and often are, in conflict.   As noted herein, that294

conflict can arise with respect to any of the three types of decisions courts
are faced with in the context of arbitration: preemption of state law,
resolution of threshold arbitrability questions, and questions relating to
the proper standards for enforcement of arbitration awards.

Supreme Court arbitration case law is in the main haphazard and
doctrinally inconsistent.   Recognition of the tension between the295

general policy underlying the FAA and its specific textual mandates and
application of the simple thesis that the specific must control the general
presents a framework for resolution of questions relating to arbitration
that is consistent with the FAA’s mandate that courts are required to
address certain questions, while giving effect to the judge-made policy
preference for arbitration where such deference is warranted.

 See discussion supra Parts III-V.293

 See discussion supra Parts III-V.294

 See discussion supra Parts III-V.295


